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President's Message 


O,x TO MIAMI BEACH! The officers have selected 
one of the world’s most famous and luxurious resort hotels for our 1959 
annual meeting. This is one trip which you cannot afford to miss. 

I hope that all of you are making your plans to be with us at the 
fabulous Fontainebleau Hotel August 20 through August 22. Bill Gillen 
and his convention committees are planning a business and entertain- 
ment program to surpass those of the outstanding conventions which 
we have had in the past. You will want to hear all of the excellent 
legal and insurance talks and panels which have been scheduled. How- 
ever, there will be enough free time for you to fully enjoy “living it up.” 
If you have not sent in your reservation, please do so promptly. 

Al DesChamps sent me a copy of an article from the April 4, 1959, 
issue of United States Investor, which urges the Federation of Insurance 
Counsel to spearhead a frontal attack on underlying causes of excessive 
verdicts in automobile cases. Many leaders in the casualty insurance 
industry have expressed appreciation over the interest in solving the 
problems of the industry which has been demonstrated by the Federation. 
The matter of working out a more definite program will be discussed 
at the Convention, and I hope that all members will give consideration 
to this matter before coming to Miami Beach. 

The Incorporation and Taxation Committee has recommended that 
we form a Federation Foundation Corpoation with powers to receive 
donations and carry on educational programs. While the Foundation 
would not be used for highly controversial purposes, it could be used 
to implement our plan by bringing educational lectures to bar meetings, 
law schools, civic clubs, and the public. I know that many of you 
will have valuable ideas on the use of the foundation and the proposed 
program, and we look forward with much interest to receiving your 
suggestions at the Convention. 

Ann joins me in sending very best wishes to every one of you and 
in urging you to meet us at the hospitality suite in the Fontainebleau 
which is being planned by our generous Florida members. 


GEORGE F. WOODLIFF 
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FEDERATION OF INSURANCE COUNSEL 
NINETEENTH ANNUAL CONVENTION 


Fontainebleau Hotel 
Miami Beach, Florida 


August 20-22, 1959 


rogram 
Prog 


WEDNESDAY, AUGUST 19, 1959 


Afternoon 





2:00-6:00 Registration of Members 


THURSDAY, AUGUST 20, 1959 
Morning 
8:00 Breakfast Meeting of Officers and Board of Governors 


10:00 Official Opening of Convention 
Remarks of Welcome—Mayor of Miami Beach 
Response—Mr. George F. Woodliff 


President, Federation of Insurance Counsel, Jackson, Mississippi 


10:30 Business Session 
Addresses: 
Mr. Edward P. Gallagher 


Executive Vice-President and General Counsel, American States Insurance 
Company, Indianapolis, Indiana 

“Clean Up or Die” 

Mr. G. Frank Purvis, Jr. 


Vice-President in Charge of Investments, Pan-American Life Insurance 
Company, New Orleans, Louisiana 


“The Litigation of a Life Insurance Company in the Past Ten Years” 





Afternoon 
12:30 Luncheon 
Presentation of Federation of Insurance Counsel Award 
by Hon. Gus S. Wortham, President, American General Insurance 
Company, Houston, Texas, recipient of 1958 Award 
(Awardee to be announced at Convention) 


2:30 Business Session 
Addresses: 


Mr. Frederick M. Garfield 
Garfield, Clifford & Fagan, New York, N. Y. 


“Aspects of the Liability of Manufacturers of Goods” 
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Professor E. M. Morgan 
School of Law, Vanderbilt University, Nashville, Tennessee 


“The Uniform Rules of Evidence” 


Mr. Ben G. Ramsey 
Funderburk, Murray & Ramsey, Houston, Texas 


“The Employee Exclusion in Liability Insurance Policies” 
Mr. Norman E. Risjord 


Vice-President and General Counsel, Employers Reinsurance Corporation, 
Kansas City, Missouri 


“1959 Highlights in Automobile Liability Insurance” 

Evening 
6:00 Reception in Honor of President Woodliff, other Officers and 
Board of Governors 
8:00 Dinner 
9:00 until Noon—Business Session 

FRIDAY, AUGUST 21, 1959 
Morning 


8:00 Breakfast Meeting of Officers, Board of Governors and State Chairmen 


TRIAL TACTICS PANEL 


(The proposed program of this panel is to stage as realistically 
as possible a mock trial with primary emphasis on two phases 
of the trial, to-wit, selection of jury and summation to jury) 


PARTICIPANTS 
Jurors: A Jury to be selected from a panel of laymen 
Attorneys for Plaintiff: 


Mr. Murray Sams, Jr. ; ae Selection of Jury 
Sams, Anderson, Eaton & Alper, Siieani, Seid 
Mr. Walter H. Beckham, Jr. . . - Summation to Jury 


Nichols, Gaither, Green, Frates & Dachhhems, Miewi, Florida 
Attorneys for Defendant: 


Mr. Reginald L. Williams ‘ y Selection of Jury 
Dison, DeJarnette, Bradford & Willicess, Sani, Florida 
Mr. Walter Humkey . | Summation to Jury 


Fowler, White, Gillen, Yancey & Hankey, Mise, Florida 


Afternoon 


12:30 Luncheon 
Addresses: 
Hon. J. Edwin Larson 
Insurance Commissioner of the State of Florida, Tallahassee, Florida 
Mr. George F. Woodliff 


President, Federation of Insurance Counsel, Jackson, Mississippi 


2:00 Organized Sightseeing Cruise in Waters Surrounding Miami Beach 
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Evening 


6:00-8:00 Informal Reception 


8:00 Buffet Dinner and Entertainment 


SATURDAY, AUGUST 22, 1959 


Morning 


8:00 Breakfast Meeting of Officers and Board of Governors 


9:00 Business Session 


Addresses: 


Mr. William F. Martin 
Martin, Clearwater & Bell, New York, N. Y. 


“Legal Liability of Physicians” 
Mr. Fred J. O’Connor 
Chicago, Illinois 

“Legal Liability of Hospitals” 
10:30 Federation Business: 

Amendments to By-Laws 

Reports of Committees 

Other Business 

Election of Officers 


Afternoon 





Free Time 
Evening 


6:00 President’s Reception in Honor of Newly Elected Officers 
and Governors 


8:00 Banquet 
Installation of Newly Elected Officers and Governors 


Dancing until Midnight 


SUNDAY, AUGUST 23, 1959 


9:30 Breakfast Meeting of Officers and Board of Governors 


Members who will stay on for the ABA Convention may arrange with 
the Hotel Fontainebleau to remain in the hotel for that convention. 











Rates and Rate Regulation— 
Whither Do We Go? 


By JOSEPH S. GERBER * 


aks IS NO OTHER INDUSTRY in our economy 
that has been so publicized as has been the insurance business. Mayors, 
legislators, city councils, the press, congress and various and sundry others 
have taxed, ridiculed, castigated, rendered suspicious, investigated, etc.— 
All have taken a whack at the business. When one realizes that public 
confidence is more essential in this business than any other in our economy, 
the time has come to re-evaluate its position in terms of a realistic appraisal. 

Now I do not assume to know all the reasons for the above cited areas 
of conflict, nor all the answers, but no one can deny that a regulator in 
these most horrendous times. is witness to this wide panorama. As a com- 
missioner he runs the gamut from newspapers, political ramifications, 
pressure groups, legislators, budgets, congressional investigations to the 
unbelievable criticism and reaction to rate increases. 

On the other hand there is the continuous attempt to fairly regulate 
an industry selling an intangible and highly volatile product and one 
vested in the public interest. 

The fire and casualty segment of this industry depends upon an ade- 
quate rate to maintain its place in the market. No other business is like 
the fire and casualty insurance business, for every individual is affected by 
insurance rates, directly as a policyholder, and indirectly as a claimant. A 
railroad rate increase, suburban, or long distance, does not affect all citi- 
zens of a large area, and a rate increase of local transportation affects all 
citizens alike. Thus all individuals share a common experience. 

More particularly, in the automobile field the territorial and class dif- 
ferentials are constantly posing serious conflicts. —Those who pay more 
charge discrimination and excessiveness prevails. They want changes made 
to please them to the disadvantage of others. They urge merit rating with- 
out realizing its full impact and at the same time they propose one rate 
for the county or even the state. 

Thus the rate problems continue, public hearings with haranguements, 
legislative investigations, unfavorable public reasons, an ever-alert press 


* Director of Insurance, State of Illinois. Address delivered before the Midwestern 
Independent Statistical Service in Chicago, Illinois on April 30, 1959. 
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questioning and ever-questioning. But more fantastic than the differences 
between the industry and the public are the apparent differences between 
the industry and the regulators and that which prevails between segments 
of the industry. Much of the tribulation by the industry is blamed on 
the rating laws. 

Perhaps now is as appropriate a time as any to review the problem of 
rates and rating laws. It has been stated on more than one occasion that 
there was no need or public demand for an all-industry rating law with 
the broad powers vested in the office of commissioner; that as a matter 
of fact it was the industry which responded to the S.E.U.A. decision in 
a most hysterical manner. Unlike many laws, this law did not result 
from serious abuses to the public interest on the part of the insurers. 

Prior to the adoption of the rating laws, only a few states, notably 
New York and Louisiana, had laws regulating generally the rates of the 
fire and casualty lines, and within an approximate three year period after 
the S.E.U.A. decision almost every state adopted the rating laws for the 
fire and casualty lines. 

The one group that was particularly concerned about the need for a 
rating law was the National Association of Insurance Commissioners. It 
has been said that the regulators during the years of the S.E.U.A. decision 
became extremely concerned over the likelihood of the Federal government 
assuming regulation of the insurance business. Inasmuch as rates most 
directly affect every person in the United States, it was felt that this area, 
if properly regulated, would avoid any possibility of generally unfavor- 
able reaction by the public. 

If this was the hope and dream of the state regulators in 1946 and 
1947, the next ten years that followed proved this hope an illusion. For 
in spite of the adoption of the rating laws which many men in the busi- 
ness of insurance consider unworkable, the Federal government has seen 
fit to investigate the business of insurance and the regulation of same to 
a great degree. 

I do not believe that the Federal government is challenging the rate 
structure of insurance in the sincere belief that rates are inadequate, ex- 
cessive or unfairly discriminatory. The prime concern of the Federal in- 
vestigatory bodies in the area of rate regulation is more concerned with 
the methods and means adopted by the regulators in analyzing the rates 
charged the public, and in maintaining a policing force to at all times have 
at their fingertips such statistics as to prove that all rate filings are in fact 
proper and the degree of competition prevailing in the business. 

Just as the commissioners were concerned about the need for rate regu- 
lation, it has been pointed out, and we can all agree, that the industry 
generally urged the adoption of an all-industry rating law. The All-In- 
dustry Committee was represented by all segments of the insurance busi- 
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ness. Obviously, these segments all believed at the time of the adoption 
of the law that it would not work a hardship on their doing business, but 
in fact would probably protect their competitive position and increase the 
volume of their business. 

Perhaps one of the rate phenomena of the insurance business, contrary 
to public conception, is that it is, in my opinion, the most competitive 
business in our economy. Nevertheless in 1947, after the S.E.U.A. de- 
cision, it became necessary for various segments of the industry, all highly 
competitive, many with different philosophies of doing business, to de- 
velop an all-industry rating law. At that time the pressure for some model 
legislation was necessary to meet a deadline. I assume that under the cir- 
cumstances the end result, which was the promulgation of the all-industry 
rating law would be considered an accomplishment. It was unfortunate, 
however, that the law, as eventually adopted, contained many provisions 
which today mean many things to many people. 

I recall, as a member of the insurance department in the early forties, 
that the rating branch consisted of one individual—that the rate structure 
presented no serious problem as did the accident and health and hospitali- 
zation policies which were coming into their own. In addition, to the 
necessity of industry to readjust its philosophical ideas on rating, it was 
compelled to hastily set up such mechanisms as would carry out the intent 
of the law. As far as regulators were concerned it imposed an even greater 
hardship, for within a comparatively short period of time it had to create 
a rating division with personnel competent to understand rating problems. 

In most states there were not sufficient funds, if any, appropriated to 
permit the departments to retain highly skilled rate technicians, both in 
talent and number. When the law was adopted what did the authors of 
the law intend to accomplish? What responsibilities did the regulatory 
bodies assume by virtue of these laws? 

It is obvious to me that the prime concern of the drafters of the law 
was to bring about an air of competition whereby all insurance companies 
desirous of doing business would be privileged to compete in an open and 
free market. All of this was to be accomplished for and on behalf of the 
citizens who, it was hoped, would as a result of an open and competitive 
market, be the recipient of lower rates. 

I assume that all segments of the fire and casualty insurance business 
sincerely believed that the all-industry rating law would protect their com- 
petitive position. I am amazed because it seems obvious to me that under 
the rating laws some segment of the business would suffer. 

In reviewing an article which was written shortly after the adoption 
of the rating law it was suggested that the independent insurer will un- 
doubtedly lose much, if not all, of the competitive advantage it formerly 
had in the matter of rates and forms, and at a great expense. The writer 
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did not prove to be a prophet in this area, for the figures proved con- 
clusively, that if nothing else, the rating laws have been a boon to the 
independent insurers. 

The author of this article and numerous other men who took to the 
pen after the adoption of the rating law, further indicated that it would 
be next to impossible for deviations to be filed without cumbersome and 
time consuming methods. This, too, proved to be without foundation. 
True, it would simplify the office of the regulator if great uniformity 
prevailed in the fixing of rates, but the facts are that regulation as a whole 
has within a comparatively short period of time since the S.E.U.A. 
adopted simple methods for deviations and independent filings. 

What of the rating law itself? 

By necessity, the law had to be broad in concept—the language gen- 
eral. In spite of the fact that the authors presumably set up certain stand- 
ards for determining what is, or is not a proper filing, it unquestionably 
made it necessary for the rate regulators to individually set the standards 
in determining the propriety of a filing. As to this purpose there is no 
doubt. The very fact is that in the purpose of the article it states: ‘“This 
article shall be liberally interpreted to carry into effect the provisions of 
this section.” This is concrete evidence of the breadth and scope given 
to the rating laws. The basic test to be applied is that rates shall not be 
excessive, inadequate or unfairly discriminatory. These three tests thus 
were to be liberally interpreted to promote the public welfare. The iaw 
did, of course, give us some basis upon which to start determining whether 
or not the elements above stated were complied with. This, too, was in 
language so vague as to raise questions as to whether or not there was in 
fact standards. For instance, the provision of making rates states as 
follows: 

“‘(a) Due consideration shall be given to past and prospective 
loss experience within and outside this state, to catastrophe hazards, 
if any, to a reasonable margin for underwriting profit and contingen- 
cies, to dividends, savings or unabsorbed premium deposits allowed 
or returned by companies to their policyholders, members or sub- 
scribers, to past and prospective expenses both countrywide and 
those specially applicable to this state, to underwriting practice and 
judgment and to all other relevant factors within and outside this 
state; 

““(b) The systems of expense provisions included in the rates 
for use by any company or group of companies may differ from 
those of other companies or groups of companies to reflect the re- 
quirements of the operating methods of any such company or group 
with respect to any kind of insurance, or with respect to any sub- 
division or combination thereof for which subdivision or combina- 
tion separate expense provisions are applicable.” 
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The law did further provide that uniformity in insurance rates, rating 
systems, rating plans or practices would be proper to accomplish the gen- 
eral purposes of the rating laws. One of the problems facing any regulator 
is when do you give credence to all of these tests. For instance, should 
the regulator consider all filings in the light of past and prospective loss 
experience within and outside his state? Or just the one before at the 
time? Should he establish a reasonable margin for underwriting profit 
for all filings made with his department? Should all filings be measured 
in terms of past and prospective expenses, both countrywide and state- 
wide? And when should he consider all other relevant factors within and 
outside the state in checking the rate? Thus the regulator, in one section 
of the law is charged with the responsibility based upon such generalities, 
while on the other hand, the law does not discourage uniformity of rates, 
rating systems, rating plans or practices. Is this not incongruous? 

Under the section on rate filings the regulator, if dissatisfied with the 
filings as being excessive, inadequate or unfairly discriminatory, is per- 
mitted to request information to support the filings, here again the infor- 
mation to support a filing may include: 


(a) Experience or judgment of the company or rating organization 
making the filing.. 

(b) Its interpretation of any statistical data it relies upon. 

(c) The experience of other companies or rating organizations, or 

(d) Any other relevant facts. 


All of these deal again in extreme generalities, placing upon each and 
every one of the regulators the burden of determining whether or not the 
supporting evidence is sufficient to prove that it meets the requirements 
of excessiveness, inadequacy or unfair discrimination. Thus, any law 
which is so broad in concept and gives so much discretionary authority 
to a regulator can be abused. 

I am sure that we all agree that there has been very little abuse of such 
power—that the regulators are sincere in their belief that in applying the 
test they find the rates cannot be approved. And who is to say that the 
regulator did not exercise his best judgment in disapproving a rate filing? 

The fact that a rate filing, a rate, independent or deviation filing indi- 
cates that the company has had poor experience does not give the regulator 
the authority to approve any filing that is made with him. The law spe- 
cifically recites that there are certain broad and vague tests which he has 
to make. 

I have been amazed by the most unusual filings made with the insur- 
ance department in Illinois. Company or bureau ‘‘A’’ will use the experi- 
ence of company or bureau “‘B’”’ because in its judgment it believes that 
these statistics will give evidence of the need for a rate increase. Company 
or bureau ‘‘B”’ will not use company or bureau ‘‘A’s’’ experience because 
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if it did it would be disadvantageous of its request, inasmuch as company 
or bureau “‘A,’’ by the nature of its operation, would have a better loss 
experience. Company or bureau ‘‘A’’ wishes to deviate on a particular 
class of business and recites that one of its grounds for deviation is that 
it is not interested in what they consider to be an excessive underwriting 
profit. Yet, on analysis, what difference does it make if a company wishes 
to deviate on the basis of an expense factor or a profit factor? 

Deviating company “A” limits its underwriting profit to a stated 
percentage. Deviating company “‘B’’ and independent company “‘C’’ do 
not adhere to the stipulated underwriting percentage profit. I could discuss 
for hours some of the incongruities which exist under the rating laws and 
are sufficient to render the regulators habitues of a mental institution. 

As a result of the unfavorable automobile experience of the past years 
all regulators have been put to the test of determining whether or not rate 
increases, in the amounts asked for, are proper in the light of the statute. 
With such general provisions as I discussed, it is understandable why the 
regulators take the position they do on the requests. 

Under the rating laws there remains a serious question as to the regu- 
lators’ responsibilities other than the approval or disapproval of a rate 
filing. What was the intent of the fathers of the law? Did they intend for 
states to maintain full and complete statistics, to maintain a staff which 
is constantly reviewing the experience of companies and/or bureaus so that 
when a filing is made they know upon what information the filings are 
made? Or did the authors intend that the regulator should rely upon the 
figures submitted by the companies and/or bureaus, and only by examina- 
tion once in five years determine whether or not the company and/or bu- 
reaus has made filings based upon authentic statistics? 

It becomes extremely important in the light of the fact that under 
Public Law 15 the states were charged with a responsibility of regulating 
in the public interest. The Federal investigations now going on have con- 
cerned themselves not only in the area of competition, but also in deter- 
mining whether or not rate filings are being approved or disapproved in 
the public interest. 

There are those who maintain that the prime objective of the rating 
laws was to maintain a competitive position, and that the rating laws 
must serve only to prevent monopoly: that competition will preclude 
excessive rates. Obviously competition was not a deterrent to high auto- 
mobile rates which, of course, I am not indicating to be excessive. Fur- 
ther, they submit that rates lower than the rates generally prevailing maxi- 
mum rates in the territory, cannot be excessive. 

Query: What is the test of excessiveness? Can company ‘‘A”’ be per- 
mitted any profit factor because of favorable experience in a given territory, 
because it is lower than the prevailing rate in a given territory? This, de- 
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spite the fact that assureds of company “‘A’’ are good and careful drivers. 
Or is excessiveness to be tested by a formula? 
The California definition of excessiveness should be noted: 
“No rate shall be held to be excessive, unless: 
(1) Such rate is unreasonably high for the insurance provided; and 
(2) A reasonable degree of competition does not exist in the area 
with respect to the classification to which such rate is appli- 
cable.” 


This definition offers some basis for determining excessiveness: (1) reason- 
ableness of rate, and (2) reasonableness of competition. Even under Cali- 
fornia law you are left with the task of determining reasonableness, a 
vague term meaning many things to many people. 

No matter what was intended in 1945, the public and state and local 
governments do not intend to permit the term reasonableness to be con- 
strued on the basis of monopolistic practices only. If a company is en- 
joying underwriting gains of a disproportionate character, but in a com- 
petitive territory the citizens will not tolerate rate increases to maintain 
competition. 

It seems to me that if the public in an open competitive market wishes 
to purchase its insurance from limited sources for less dollars they might 
well be creating a monopoly in a given territory. Who would dare chal- 
lenge the public and increase rates under such circumstances on the theory 
that the rating law’s prime objective was to maintain competition, re- 
gardless of cost and profit? 

When is a rate excessive? If the bureau has sustained an underwriting 
loss and obtains an increase can an independent who sustained a profit 
demand an increase? When should the independent decrease its rates? 

Reasonableness should depend not only on the question of competi- 
tion, but on the profits earned due to policyholders’ careful driving habits. 

I do not believe that the rating laws as promulgated have caused a 
hardship in the market place. When experience is adverse it is not due to 
the so-called restrictive rating laws, but rather that the basic concept of 
insurance underwriting has been and is today founded on the proposition 
that you can make money with good risks and you can’t make money 
with an unreasonable number of poor risks. Surely the rating laws are 
not responsible for the poor experience in the homeowners’ policies. When 
the homeowners’ policies were first adopted I recall attending a luncheon 
meeting where one of the experts in this field admitted candidly that they 
had no concept of the potential hazard in this line. At no time did the 
regulators substitute their judgment for the companies and bureaus. The 
competitive positions of the companies forced the adoption of the home- 
owners coverage without giving serious consideration to the full impact 
of such broad coverage. But in defense of the dreamers let it be said that 
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this is a business for dreamers, for men of courage and vision who are con- 
stantly planning new forms of coverage to meet the needs and demands of 
the day. 

At the time of the adoption of the rating law there was serious con- 
sideration given to the acid test of excessiveness, inadequacy or unfair 
discrimination. 

On the matter of excessiveness, a review of the writings after the adop- 
tion of the rating laws indicated that there was grave concern that the 
increase in rates might well become a political football. In this area we 
must all admit that there has been and is now an unnecessary and un- 
reasonable degree of political influence in the fixing of rates. The rating 
laws are sufficiently general to permit the taking into account of many 
factors in determining excessiveness. It is my personal belief that where 
political forces come into play in rate making the greatest harm and dan- 
ger prevails. If men are to seek public office on the backs of the rate regu- 
lators and the insurance industry, I see frightening days ahead. In this 
area I urgently suggest that the art of compromise is misapplied. There 
is a need for a rate increase or there is no need for a rate increase—it is 
either 5, 10, 15 or twenty per cent or it is nil, but in any case, any at- 
tempt to compromise a filing based upon authentic statistics is breaking 
faith with the free enterprise system. 

Concerning the second test of inadequacy, I have witnessed filings 
based upon statistics of other companies or bureaus which called for a 
lower differential of 10-25 per cent. Many companies resent the Depart- 
ment asking for statistics which indicates that the company is charging an 
adequate rate for that area of coverage. Others say that competition is 
stifling such conditions. I do not believe that we should permit a company 
to charge inadequate rates in a particular area in order to dominate the 
business, freeze out competition and another area of the company’s busi- 
ness to compensate for the business which is produced at a loss. It is not 
in the public interest for a company to charge inadequate rates under such 
circumstances as outlined above and impose a higher rate on policyholders 
in other areas, nor is it in the public interest for the company to initially 
begin with an inadequate rate and shortly thereafter withdraw from the 
market due to excessive loss ratios, but it is granted that generally the 
question of adequacies of rates does not present too serious a problem. 

To my knowledge, regulation has not attempted to assume the ade- 
quacies of rate filings by controlling acquisition costs. It was thought at 
the time of adoption of the rating laws that by virtue of this test of ade- 
quacy it would not be long before regulators would seek legislation to 
control acquisition costs. These prophets have been found to be in error, 
for if anything, the regulators have consistently held to the position that 
acquisition costs shall forever remain a non-regulated area, and this is as 
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it should be, for if there are those who are conscious and alerted to new 
innovations and can reduce their cost of doing business, regulation under 
no circumstances should hinder such thinking. 


On the third matter of unfair discrimination in rates, I have not ex- 
perienced any undue problems. Our classification tables are sufficiently 
broad to avoid any charge of unfair discrimination. If there is a short- 
coming in the clasification system it is that it is not reviewed often enough 
to determine population changes and the resultant effects thereof. 


On the third day of April, 1959, Donald P. McHugh, Counsel of the 
Anti-Trust and Monopoly Sub-committee, United States Senate, spoke 
before a Zone 2 N.A.I.C. meeting on the title, ““The Role of Competition 
in Insurance Rate Making’’. I point to a few of his salient remarks: 


(1) The statistical data to be submitted by commissioners, it is 
hoped, will measure degree of competition. 


(2) Concerted rate making through bureaus represents the sharp- 
est departure from the philosophy of anti-trust enforcement. 


(3) Congress was poorly informed as to the precise function of the 
rating bureaus. 


(4) Bureaus must justify their continuation. 


(5) The basic issue is whether open price competition under the 
Sherman Act is suited to insurance in view of its effect on the 
the solvency and driving small companies out of business. 


(6) Will public interest be served better by a different system. 

(7) A suggested possibility of relegating rating bureaus to operate 
a statistical agency to develop pure premium and a loading of 
overhead, including acquisition costs, and protect competition, 
would prevail in every area but losses. 

(8) Perhaps rate regulation today is costly to carriers, irksome, 
time-consuming and a burden on insurance departments. Less 
regulation, less government might well apply to insurance. 

(9) Would freer rate competition result in lower costs to the 
public? 

(10) Has the current and competitive atmosphere made past theories 
of rate regulation antiquated? 

(11) Degree of differences between state rating laws. 

(12) Direct writers and others selling at less than full bureau rates 
do not complain of the principle. But Congress will deter- 
mine nevertheless whether this artificial rate structure should 
be tested by the theory of free play competition. 

(13) The battle between the bureaus and the independents. 

(14) The M-1 Report—its importance. 

(15) Examination of the underwriting profit formulae and the 
age-old question of including investment income in determin- 
ing a reasonable profit. 
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Mr. McHugh further commented on Questionnaire No. 2 which has 
now been sent to the various insurance departments. He finally stated the 
staff is determined to obtain information on the effectiveness of state regu- 
lation on, among other problems, that of rate regulation, primarily what 
standards are being applied to test excessiveness, inadequacy or unfairly 
discriminatory. Are these standards so vague as to be ineffective? Further, 
is the commissioner’s authority merely a veto power over rates and is this 
in the public interest? Have commissioners withheld warranted rate 
increases? What of dividends? Also, the work load of departments. 

I am curious as to the degree of difference in the answers. Would the 
fact that the regulators have different concepts of how rate regulation 
should be carried on and what standards are to be applied in the effective- 
ness of rate regulation be evidence of total and absolute disagreement? Or 
total and absolute disintegration of the system of state regulation? Is it 
possible that all the states acting conscientiously under the provisions of 
such generalities as one finds in the rating laws are acting in the public 
interest? What program or plan of regulation is proper? And if proper, 
are all other submissions improper? I am deeply concerned that these inter- 
pretations will give rise to the position that it isn’t possible for differences 
of views and opinions to all be in the public interest. I am sure that each 
regulator believes that he is acting for and on behalf of his citizens. 

Perhaps this state of confusion on rate making and rate regulation is 
a personal one to me, but I doubt it. Too many key industry figures and 
regulators have expressed concern. The whole arena is replete with differ- 
ences of opinion, platitudes, and generalities. The December N.A.I.C. 
meeting on the M-1 hearings was positive evidence that dedicated industry 
representatives on a vital problem could not agree and were miles apart. 

When the All-Industry Committee made its report to the N.A.I.C. 
the following statement was made: 

“The Committee makes no claims that the proposed bills repre- 
sent the ultimate or last word in rating bills. It is recognized that the 
science of rate regulation is a progressive one, and that changes in 
thinking will occur as our experience and store of knowledge 


increases.” 


It is apparent that the authors of the rating bills were fully aware that 
their labors were under pressure and that this bill was at best a compro- 
mise. That under any and all circumstances-it would be necessary to 
closely review all rating problems in order that the legislative action, where 
necessary, could be taken. 

Further, in the light of the fact that insurance is an ever changing 
business subject to tremendous pressures far beyond the controls of the 
actuaries, underwriters, claim managers and executives, it becomes ever es- 
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sential that constant study be given to such vital problems as rate making 
and rate regulation. 

I deem it sad that many of our labors in this area come as a result of 
pressures from above and from without. Thus the Federal government’s 
concern has stimulated new interest in these problems. Now I note that a 
joint legislative committee on rates and regulation is preparing to make 
a study of the New York rating laws. The chairman of this committee, 
Senator William F. Condon, said, as follows: 

“‘More than a decade has passed since the enactment of the initial 
sections of the insurance laws with a modified version of the com- 
missioners All-Industry model rating bills. The legislature now feels 
that it is time to review the effectiveness of these measures to deter- 
mine how well they serve the intended purpose in the public interest.” 


Perhaps we should be grateful from whatever source this study and 
review emanates. I for one, believe, however, that the N.A.IL.C. is a 
properly constituted body to exercise this task. 





Member Elevated to Supreme Court 
of Canada 


= HONORABLE ROLAND A. RITCHIE of Hali- 
fax, Nova Scotia, was signally honored last May by an appointment 
to the Supreme Court of Canada. Justice Ritchie was a member of the 
Federation of Insurance Counsel for many years while he was a partner 
of the Halifax firm of Daley, Ritchie, Black and Moreira. 

His appointment marks the fifth consecutive generation of judicial 
appointments in his illustrious family. His brother is the present 
ambassador for Canada to the United Nations. 

Justice Ritchie was graduated from Oxford and from King’s College. 
He served in World War II as an anti-aircraft officer and as Judge 
Advocate of the Third Canadian Division. He was severely wounded 
shortly after D-Day, and later discharged with the rank of Captain. 

At the time of his elevation to the Supreme Court, Justice Ritchie 
was an active practitioner in Halifax, being First Vice-President of the 
Nova Scotia Bar Association and‘a member for Nova Scotia on the 
Council of the Canadian Bar Association. 


[17] 











Casualty Woes 
Loner Awards Wrong Aim? 


BY ARNE FOUGNER * 


Brune TWO INSURANCE PEOPLE together and their 
talk soon centers on exaggerated liability claims and exorbitant jury 
awards. The insurance press is full of the same lament. Some of it spills 
over into the general press and lay talks. In most parts of the country 
the matter assumes political significance. With operating deficits in the 
casualty business recently running into hundreds of millions of dollars, 
the problem is the biggest ever to face the insurance industry. 

Looking below the surface and analyzing both the problem and the 
expensive propaganda brought to bear on it, what are the remedies sug- 
gested and what if any solution is in sight? 

One important approach is an organized mass appeal to the public, 
“educating”’ it to the simple fact of economic life that high—and higher— 
awards can only be paid for out of higher and higher premiums. By ap- 
pealing to people’s self-interest it is hoped that public opinion, reflected 
in attitudes of judges and juries, will help to bring about lower awards, 
which in turn may set a pattern also for lower claims settlements through 
negotiation. As the uneducated masses see our propaganda, the philos- 
ophy we proclaim must appear to them as boiling down to the following 
premise and simple conclusion: “‘1. High claims and awards cause high 
premiums. 2. Lower claims and awards will permit lower premiums. 
3. Therefore high awards must be against common interest, while lower 
awards and claims must be good public policy.’’ It’s all so simple: if 
the public does not promote and accept lower awards, higher rates are 
inevitable. 

Appealing to the pocketbooks of the masses, to promote lower 
claims and settlements, may be logical from a short range financial view- 
point. In certain eyes, however, it might appear to constitute an 
organized attempt to gang up on innocent victims. It is estimated that 
about 1,300,000 people were hurt in automobile accidents in 1958. 
Allowing for increases in population and the number of cars on the 
roads, it is safe to say that at least 15,000,000 people will be similarly 
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hurt during the next ten years. By even risking to appear as if we are 
ganging up on that many victims, we are likely to be caught with 
our public relations down. 


The two-pronged approach, toward higher rates in the absence of 
lower awards, suffers from important shortcomings. It is superficial 
and purely quantitative. It denies—or appears to deny—that there are 
high awards which are thoroughly justified by a victim’s obvious needs, 
in the face of clearcut liability; and it fails to admit that on occasion 
we “get away with” setlements falling woefully short of meeting such 
legitimate needs. Instead, efforts should be directed toward creating 
conditions and establishing environments assuring the greatest possible 
benefit to innocent victims for every dollar spent in their behalf. Rather 
than fighting high awards and urging low awards, we should resist bad 
awards and promote good awards. A change in emphasis is clearly needed! 

Only when we as insurance men recognize and admit that size alone, 
amounts per se, are not the principal criteria in judging the legitimacy of 
a claim and award, only then do we demonstrate an awareness of per- 
forming an important economic function, and playing a vital social role, 
and only then do we assume a legitimate and defensible position from 
which effective arguments and constructive conclusions can be drawn! 


The predicament of the insurance industry stems from the instinctive 
desire of most accident victims—naturally enough—to “‘get at’’ the culprit 
and make him pay. The fact that he is covered by insurance only whets 
the appetite without reducing the revenge. In the face of this common 
pursuit of blind greed, the insurance industry all too generally fails to 
recognize that “‘Offense is the best Defense.”’ 

In far too many accident cases, particularly those involving serious 
personal injury of a third party—which is all I intend to talk about 
in these pages—the ‘“‘defending’’ insurance carrier is just doing that, 
allowing the victim to seize the initiative and to hold it from beginning 
to the bitter end, and how very bitter it usually grows! During the 
entire process, lengthy, costly and often futile, the main effort of the 
insurance carrier is one of resistance, varying only from dogged to 
persuasive. 

First, a great deal of effort is spent to deny liability or stress points 
suggesting a minimum of negligence. Secondly, strenuous attempts are 
made to hold the amount of any ultimate award down to a minimum. 

The basic accent is on the negative, evasive and “‘escapist.’’ Where 
a positive approach is made it often aims at legal tricks and technicalities. 
The only alternative offered the innocent victim is a dollar amount 
lower than the one he is seeking. 

Our downfall and defeat—staggering in the aggregate—are due to 
two main factors; first, we accept the premise that personal injuries can 
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be measured in money and allow all arguments to follow such lines; 
secondly, to the extent that any intelligent thoughts are advanced and 
analyses attempted to determine what would be a proper indemnity, we 
allow them to center on degree of physical capacities and earning powers 
lost; mobility, appearance and joy of living reduced; the permanence of 
relative impairments, etc., etc. 

When ultimately a settlement is reached, either by a court or 
through negotiation, the outcome depends all too often upon such factors 
as: the relative strength and patience—physical and financial—on both 
sides, the relative talents and effectiveness of opposing counsel, plus a 
host of theories, estimates, expectations and other abstract calculations 
regarding a myriad of unmeasurable factors, all richly interspersed with 
the effects of hopes and fears, emotions and sympathies working in a 
criss-cross and undefinable pattern. 

Is there any alternative, both positive and possible, to this system and 
tradition? Yes, there is, and it lies in pursuit of rehabilitation. Use re- 
habilitation in third party cases? I am bored and exhausted by the mo- 
notonous answer volunteered, emphatic and categorical: ‘Rehabilitation 
may have its natural place in workmen’s compensation cases, but not 
where third party liability is involved. After all, you can ‘control’ a comp 
case, but you ‘have no control’ over a third party case!’’ This, to me, 
makes as much sense as saying: “If you are hurt in your own car hitting 
your own gatepost, by all means seek the benefits of doctor and medical 
treatment! If you are hurt by another car, however, trust in God and 
your attorney!” Medically the two cases may be identical. Where the 
victim has no one to blame, he naturally seeks treatment and rehabilita- 
tion as fast, effectively and economically as he can. Where the victim has 
a claim, even obvious and reasonable, against another party the carrier 
involved all too often gives him little practical choice but to sit back and 
seek distant and abstract redress through a financial settlement long in 
developing and hard to come by. At that time an attorney will have 
made a case of it, richly injecting it with his professional yeast, urging 
and teaching his client to present the most miserable conditions, padding 
the case with expenses—if only in time lost and wasted—wrapping it up 
in emotions, hatreds and antagonisms, all the while reducing the chances 
of effective rehabilitation and increasing the time and cost of ultimately 
achieving it. 

After having watched and studied organized rehabilitation efforts with 
ever increasing interest I am convinced of the merits and prepared to argue 
and prove the following statement, presented in a somewhat challenging 
and extreme form to stimulate a discussion: If the one hundred top execu- 
tives within the American Casualty Insurance Industry took one single 
day off to make a thorough visit to this country’s leading rehabilitation 
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institute and its associated clinics, their business would again be profitable 
within two years even in the absence of further nationwide rate increases! 

To be specific and concrete, I have one such institute in mind, recog- 
nized the World over as a leader and shining example: THE INSTITUTE 
OF PHYSICAL MEDICINE AND REHABILITATION, in New York City, 
identified with Dr. Howard A. Rusk. It was started in 1947, in a “‘hay- 
loft,’” Dr. Rusk having one doctor and one nurse to help him. In 1951 
a new six-story building was built. Now even these facilities have proven 
inadequate. In the meantime over 10,000 patients have been helped to 
self-help. Several thousand doctors, nurses and technicians from all over 
the country have been trained there and are now manning 60-odd re- 
habilitation centers scattered around the country and abroad patterned 
after Dr. Rusk’s pilot project. 

The other clinic I have in mind is the CLINIC FOR RECONSTRUCTIVE 
PLASTIC SURGERY OF THE FACE, now itself a pilot project about to 
emerge in vastly expanded form and scale as the INSTITUTE FOR RECON- 
STRUCTIVE PLASTIC SURGERY. With Dr. Rusk’s expanded institute this 
will form a vital part of the New York University Hospital-Bellevue 
Medical Center, now facing early construction. 

I doubt very seriously if even a handful of chief casualty executives 
have ever seen Dr. Rusk’s Institute, and I know that only one—as of June 
1, 1959—has seen the clinic to restore shattered faces. If scores of top 
executives accepted the invitation—as hereby tendered—to visit both 
clinics, a chain reaction would set in of unprecedented proportions. It 
would start with an acute case of “‘executive goose-pimples.’” Intensive 
action would follow, spearheaded by an urge and drive to acquaint all 
echelons of management with the working principles of rehabilitation, 
its basic approach and philosophy, its methods and its astounding records 
of success in the face of seemingly hopeless odds. Every executive would 
see to it that each member of his command, whether concerned with 
underwriting or claims work, would gain a first-hand and thorough 
understanding of the subject, and special stress would be laid on provid- 
ing claims men at all levels with a thorough briefing, while claims attor- 
neys would be expected to pursue intensive studies of material available, 
along with field studies of rehabilitation actually at work. 

Above all, however, intensive thought and the most serious consider- 
ation would be devoted to the matter of “‘selling’’ rehabilitation to third 
party liability victims without at the same time flatly conceding full lia- 
bility and abandoning all defensive positions. Average thinking and com- 
mon concerns along these lines have in the past constituted serious and 
nearly permanent stumblingblocks towards active pursuit and deliberate 
promotion of rehabilitation. Their significance would diminish and their 
validity shrink if those doing the thinking along legal lines—depicting 
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strategic hazards and tactical ‘pitfalls—would also conduct parallel studies, 
equally profound, into the medical aspects of rehabilitation itself. 

Two overriding impressions would emerge from such studies: first, 
that -rehabilitation is a new branch of medicine, understood by few and 
practiced by even fewer. While this country has thousands of excellent 
doctors, most are experts in very limited fields, and only very few are 
banded together in clinics, devoted to rehabilitation of all types of injuries 
and handicaps, with doctors, nurses and other technicians with related 
specialties and overlapping skills to present that approach, both total and 
integrated, which is necessary for success in dealing with the many multiple 
injuries arising out of all types of injuries, both in terms of body areas 
affected and vital functions involved. As a consequence, it will be recog- 
nized how extremely important it is to get any victim into just the right 
hands, either the most highly specialized or the most fully representative 
to meet his complex and serious needs. 

Secondly, and almost equally important: the time element, speed itself, 
will be recognized as essential and even crucial. Getting a victim to the 
right clinic in a minimum of time, as compared with allowing him to 
drift into the hands of a doctor or a hospital that happens to be near the 
scene of the accident, can spell the difference between a few weeks and a 
few thousands of dollars effectively spent with maximum success and 
minimum suffering, on the one hand, and years of wasted pain, vastly 
diminished benefits and staggering ultimate costs on the other. 

These two factors are so vitally important that they bear repetition 
and clear definition: 

1. Rehabilitation is a novel branch of applied medicine, available in 
advance form only in relatively few institutes staffed by ‘‘total”’ 
teams trained and experienced in handling multiple and complex 
injuries. 

2. Time is of the essence. No time is too soon. The best time is when 
sutures are out, fever gone and bleeding stopped. 


Once these pillars of truth are recognized by enough top brass of casu- 
alty insurance—and they impress themselves inescapably upon any intelli- 
gent observer—a complete reorientation will follow automatically in es- 
tablished attitudes towards rehabilitation and its role in third party 
liability cases. Passive thinking will be replaced by active pursuit. For- 
bidding obstacles of the past will become stimulating challenges of the 
present and the future. Impossibilities will be recognized as trite products 
of ignorance, suddenly emerging as levers and springboards towards the 
introduction of common sense and sanity in bodily injury cases, by pro- 
viding true yardsticks and thorough background for proper evaluation of 
injury claims. 
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In my efforts to arouse interest and promote support of rehabilitation 
within the insurance industry I have encountered scores of arguments as 
to why rehabilitation can not be ‘‘sold,’”’ suggested or recommended, spon- 
sored or offered in third party bodily injury cases. I have yet to be con- 
vinced by one of them. While I recognize difficulties, I fail to see truly 
serious obstacles. 

Of all the claims men and higher executives who have told me ad 
nauseam that “‘you can’t sell rehabilitation to a third party victim” I have 
yet to find one who knows what rehabilitation really is, seen it at work, 
grasped its newborn perspective and fathomed its dynamic potential. Of 
course, nobody can sell anything they don’t fully know. It is silly and 
incongruous even to think of selling any product without some basic 
knowledge of it. Who would sell an automobile without being able to 
drive it and know its working elements? What’s more, who can expect 
to sell an automobile to someone who has never seen one? If the auto- 
mobile industry from the start had relied exclusively upon mail-order 
catalogues to win new customers and expand initial markets, this country 
would still be criss-crossed by dirt roads and governed, for motion, by 
horsepower in its original form. 

How in the name of common sense can one of the biggest industries in 
the country be satisfied to sit back and proclaim in near unison that a 
product they know little or nothing about cannot possibly be sold to 
their millions of actual or potential customers who know, if possible, even 
less about the product, though in fact it holds the greatest promise yet 
provided for their health, happiness and welfare! 

It is high time the insurance industry sat up and took wholesale notice 
of rehabilitation, made it an object of industry-wide research and in turn 
part and parcel of all basic training of personnel, starting initially at top 
levels of management. After all—and with due respect for isolated and 
brilliant pioneers—rehabilitation in its modern form and total approach 
is a new concept, but also the most dynamic form of applied medicine 
today. Judging from the attitude of most insurance executives one would 
think they consider ‘‘rehabilitation’’ just another and modern name for 
good old general practice of medicine. Where evidence is present of serious 
interest on the part of isolated insurance carriers, many a bystander is con- 
tent to view it under the angle of promotional stunts and advertising gim- 
micks! Rarely, if ever, does it occur to such passive observers that here, in 
rehabilitation, is the greatest tool ever to come down the pike to cut costs 
where they count and to save countless millions in the process! (As a 
by-product, part and parcel of the whole concept, dignity would be re- 
stored to endless victims. While such matters appear to be beyond the 
province of insurance thinking, it is mentioned, just for the record.) 
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After the insurance industry itself has become thoroughly sold on re- 
habilitation—an inescapable result of intelligent study—the next step, 
logically, would be to educate the public itself to make people understand 
and appreciate it, to accept and to “buy” it. It would seem natural to 
resort to an extensive advertising campaign. With the funds and talents 
available it would undoubtedly be very effective. Too effective, in fact. 
You cannot advertise the best of products without also being able to de- 
liver. The flood of interest that rehabilitation would arouse would also 
inundate existing facilities. Being young, and poorly understood, re- 
habilitation is also limited in scope and physical facilities. Existing clinics 
are constantly filled to capacity. Long waiting lists are common-place. 
Propaganda is the last thing they need to keep busy. In fact, the one 
clinic in this country for reconstructive plastic surgery of the face, pat- 
terned on Dr. Rusk’s “‘total team’’ approach, is compelled to hide its 
existence from a glimmer of public glare: once an article appeared in a 
weekly supplement of a West Coast paper, the New York clinic was 
swamped by desperate pleas for help from tragically disfigured people, 
living under protection of darkness and their own private walls. We had 
to hire a staff just to handle the temporary correspondence, sadly to reply 
that the road to hope and recovery was blocked by waiting masses. 

There is another approach, and a better way to boot. It is in fact, a 
rare opportunity not only to spend money wisely, but to make it play a 
double role, do double duty: granting financial support to rehabilitation. 

Not only are present facilities woefully inadequate in size, in their 
physical capacity; being young, rehabilitation is also far from mature. 
This is another way of saying that it has enormous, pressing and obvious 
needs for funds to support expanded research. 

To pinpoint but a few, let us remember that up to the present time 
tissues and organs can only be transplanted successfully and perma- 
nently from one identical twin to the other, not from father to son or 
from one brother to another. Research in the field holds promise and 
shows some progress. We may have reached the door. It now remains 
to open it. This calls for a major push, concerted efforts, more equipment, 
greater space, more men, more rabbits, rats, dogs and monkeys! All of 
which spells: more money! Another breakthrough in the field of surgery, 
still over our horizon: the tragic and ignominious fate of a severed limb— 
going out with the garbage! Doubly shameful when we know that Rus- 
sian research pioneers are well on their way to “‘put-it back in place’ with 
full sensory perception and mobility restored! Such feats were observed 
by one of our visiting surgeons this Spring. Let’s get up from where we 
are broadest and smuggest and “‘do something about it,”’ collectively and 
hurriedly! Other targets, equally important, are legion. All that’s hold- 
ing back the date of their breakthrough is money and all money will buy, 
from tools to talents. 
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Being able to tap new and important resources, rehabilitation will be 
assured of a future as dynamic as its distinguished past. For every success 
achieved to date, for every major accomplishment behind us, there are 
countless needs and still greater challenges lying in wait of attention 
before us. Giving research new vigor and scope would pave the way 
towards new and sensational accomplishments. Such pioneering victories 
will carry their own, built-in publicity. Every medium of communication 
will snap them up and splash them before us. They will capture the imag- 
ination of the masses, and hold their mind as new-found hope and se- 
curity. Few of us escape accident in life. All of us fear it. Rehabilitation, 
even now only a word of vague meaning, will eventually establish itself 
as a living, broad and universal concept, springing spontaneously to mind 
as the other side of accident’s coin. When that day arrives, hastened by 
rich fruits of accelerated research, no accident victim will reach court and 
jury before rehabilitation has played its full role and established maximum 
success. 

Reverting to our example of automobiles may provide a suggestive 
parallel: fifty-odd years ago hardly one American in a hundred knew how 
much a car would suffer in quality and deteriorate in performance by being 
laid up in dead storage for years. Now, everybody knows. The history 
of rehabilitation is running parallel. With our concerted help it can be 
telescoped, shortened to a respectable minimum. 

As more victims are helped by rehabilitation, and as rates of recovery 
continue to set new records, publicity will follow virtually “‘by itself.’ 
The sensational carries its own story and never goes begging for medium 
or space to be carried to the masses. 

In this new climate of knowledge, fascination and enthusiastic ac- 
claim, every victim of accident will urgently seek rehabilitation, if not 
spontaneously then at least prodded by relatives and other common sense. 

At this point, of course, every reader will be challenged by the spectre 
of the missing money. What if the victim doesn’t have the money to pay 
for the rehabilitation? The bigger the case—in terms of seriousness of 
injury and cost of rehabilitation—the more obvious it must be that the 
liability insurance carrier must suggest and urge rehabilitation, recommend 
available clinics, let the victim choose, and guarantee to pay the bills as 
they come! Revolutionary? All progress is, if it really rates the descrip- 
tion. Impossible? Not by a long shot. 

Any objection a reader could offer would be one I have heard before. 
Most of them have legal connotations and assume a certain identity with 
the victim’s attorney, a bugaboo with vested interests and super-sensitive 
attributes. ‘‘But,’’ runs the argument, ““we cannot communicate with a 
victim of our assured; we can’t get to talk to a claimant directly; we have 
to go through his attorney, at least as soon as he has one, and the lawyer 
won't let us breathe rehabilitation!’’ If you cannot, public opinion will. 
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Let’s hasten the arrival of the time, surely coming at any rate, when judge 
and jury will ask a carrier pointblank if rehabilitation has been offered. 
As we enter the Rehabilitation Age a negative answer will be hard to 
justify and heavy to pay. 

If a claims adjuster cannot reach a victim before an attorney does— 
offer rehabilitation, explain and sponsor it (keeping records and witnesses 
of the conversation)—then perhaps the only avenue remaining goes 
through the claimant’s attorney. This presents no veritable obstacle, only 
a delay. This delay will be shortened, probably even eliminated, when 
public opinion has had an opportunity to examine—in the bright light 
of rehabilitation, its promises and requirements—the existing code of 
ethics governing the relationship between insurance carriers and claimants’ 
attorneys. This delicate and holy code, adopted at a time when rehabilita- 
tion for all practical purposes did not exist, is shamefully outmoded and 
patently unsound against the background of rehabilitation’s working prin- 
ciples: speed and success go hand in hand; time lost adds to cost and sub- 
tracts from effect. As these truths gain ground Society will reject vested 
interests tending to render injuries both compounded and permanent. 

In this new era—which we can hasten by help, slow by neglect, but 
never stop if we tried to—a climate will exist where any victim, having 
demonstrably brushed aside the help of the best rehabilitation clinics 
offered, will incur the scorn and cold contempt of judge, jury and public 
as suffering from wounds the lasting character of which is suspiciously 
self-inflicted! 

In this same era any claimant’s attorney, having received a written 
offer of rehabilitation—with supporting descriptive material, all mailed 
‘‘Registered’’ and “‘Return Receipt Requested’’—and having failed to act 
favorably on it, will lay himself open to scathing castigation by court 
and public. A suit for legal malpractice and neglect might logicaliy follow 
if the losing victim had means left. 

To conclude, without purporting to offer “‘all the answers,’’ let all 
legitimate interests join forces towards bringing about the day when the 
accent in casualty suits are no longer dwelling on the abstract calculation 
and negative notions as to what is lost—limbs gone, functions impaired, 
earning power reduced, activity rendered impossible. Let’s make rehabili- 
tation our ally and working partner, let’s foster and exploit it, sponsor 
and preach it, to a point where it becomes the first and obvious corner- 
stone in our thinking of casualty claims, and in the attitudes of victims as 
well. 

In rehabilitation, on the other hand, every accent is on the positive, 
every stress on what is left. Where limbs are torn, rehabilitation concen- 
trates on the stump that remains. Even the smallest one is put to the 
biggest potential use. Where muscles and nerves are affected, ‘‘understudy”’ 
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elements are substituted and made to play a major role. Where functions 
are involved, remaining elements are nurtured and trained and secondary 
functions developed as compensating factors. Where usefulness and earn- 
ing power along original lines are affected, alternative paths and substitute 
lines are encouraged and developed. Success along such vocational lines at 
times leads to greater earning power and professional satisfaction than 
original jobs casually picked. 

In court rooms handling bodily injury claims the atmosphere is loaded 
with lament and charged with hysteria. In rehabilitation clinics I have 
yet to see tears and despair. There the atmosphere is charged with hope 
and determination. Sympathy and doting are discarded in favor of faith 
and encouragement, and all help centers on creating self-help, restoring to 
the patient the greatest measure of independence and “self-management,” 
the very essence of human dignity and individual freedom. 

Recognizing, at last and alas, that many readers may think my views 
are dreams and theories, if not pure fantasy, I owe them this piece of 
factual intelligence: one national writer, not generally associated with 
rehabilitation in the public eye, has already adopted pursuit of rehabilita- 
tion as a cornerstone in their approach to third party cases and does not 
intend to sponsor and push it only in the face of clearcut liability. The 
scope of the deliberate approach will extend also to those cases combining 
serious injury, feasibility of rehabilitation, probable law suit and possible 
liability. What’s more, the motivating force is neither charity nor human- 
itarian concerns; it is cold and practical economics, a profit motive and a 
desire to lower rates as success permits. If the entire industry followed 
suit, the process would rapidly advance beyond the experimental stage, 
provided, very importantly, that our insurance industry with enlightened 
self-interest would give the field of rehabilitation an effective push towards 
quick maturity, in quality and quantity. 


Iu Memoriam 


We regret the receipt of word of the sudden death of one 
of our members, Russell F. Swensen, of St. Paul, Minnesota, 


last May. Mr. and Mrs. Swensen have attended several of our 
past Conventions, and their many friends in the Federation 
will mourn his passing. 
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False Answer as to Draft Deferment 
and Rejection or Rating-Up by 
Another Insurance Company as a 
Defense to Suit on Life Policy 


By M. F. GOLDSTEIN AND ROBERT E. COLL * 


_— INSURANCE COUNSEL is acutely aware of the 
trend of court decisions and state statutes which, over the years, have 
tended more and more to deprive or drastically curtail the insuror’s tra- 
ditional defenses to claims made against it and which have modified or 
eliminated the rules of law under which the policies were developed. This 
is true not only in the field of liability insurance ! but also in the field of 
life insurance. 

Particularly in the field of life insurance the courts have adopted, and 
enforce, a policy of strict liability against the insuror in a controversy be- 
tween the insured or his beneficiary and the insuror wherein the insuror 
attempts to escape liability on the ground that the policy is not valid be- 
cause of misrepresentations on the part of the insured. 

Nevertheless, the courts still recognize a fundamental principle under- 
lying the writing of life insurance, i.e., the insuror is entitled to full and 
truthful disclosure from the applicant, and material misrepresentations by 
the applicant will void the policy. 

In other words, notwithstanding the policy of strict liability, the 
courts consistently hold that the insuror is entitled to truthful answers 
from the insured with respect to the questions contained in the appli- 
cation and, in appropriate cases, liability may be avoided if the insured 


* Partner and associate, respectively, of the firm of Powell, Goldstein, Frazer & 
Murphy, Atlanta, Georgia. 

*See Harold J. Chase, Changing Concepts of Legal Liability and Their Effect on 
Liability Insurance, 9 Fed. Ins. Counsel Quar., 25, (Fall 1958). 

See also, General Accident Fire Life Assurance Corporation v. Rinnert, et al., 
170 F. 2d 440 (C.A. 5th, 1948), where the standard policy provision requiring coopera- 
tion by the insured is greatly weakened and American Indemnity Company v. C. E. 
Davis, 260 F. 2d 440 (C.A. 5th, 1958), holding that the word ‘‘owner’’ as used in 
the policy is construed to include joint ownership. 
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has concealed significant information or has given false answers to 
questions, particularly as such questions relate to prior illness or disease. 

The difficulty in avoiding liability on the ground of misrepresenta- 
tions in the application is that such a defense necessarily is a matter 
of strict proof of the facts alleged as showing such misrepresentations 
and securing such proof often is extremely difficult, if not actually 
impossible. 

However, if the insured is of an age which subjects him to military 
service and he dies during the contestable period, there is a source of 
information which, apparently, has not been utilized, namely, Selective 
Service records. This source of information was “‘tapped” in a case 
decided late in 1957, possibly for the first time, and the results were 
surprising. 

In that case, the Fifth Circuit affirmed the action of the U. S. District 
Court, Northern District of Georgia, Atlanta Division, in entering a 
judgment non obstante veredicto for the insuror and, in so doing, indi- 
cated very pointedly that a false answer in the application to the question 
as to whether the insured has ever been given a deferred draft classifi- 
cation for physical or mental reasons would void the policy as a matter 
of law and present no issue for the jury.? 

This case is significant since it opens up an entirely new field for 
investigation where the insuror has reason to believe that the insured 
has made material misrepresentations in the application for the policy. 

During World War II, 10,110,103 men were inducted into the 
armed forces under the Selective Service Act and 5,249,200 men were 
rejected from military service. Since World War II, 2,745,524 men 
have been inducted and 2,558,612 men have been rejected.* The 
Selective Service records of men who have been rejected offer a potential 
source of information which might very easily mean the difference be- 
tween an insuror being able to establish material misrepresentation or, 
being unable to establish such misrepresentations, forced to pay out a 
substantial sum.* 

In the case under consideration, the facts, briefly were these. On 
February 18, 1953, John Hancock Mutual Life Insurance Company 
issued two life insurance policies, one being in the principal amount of 
$10,000.00 and naming as beneficiary the insured’s wife, and the other 
being in the principal amount of $40,000.00 and naming as beneficiary 


2 Mrs. Mary Holcomb Smith and Mrs. Lillian Johnson Smith v. John Hancock Mutual 
Life Insurance Company, 249 F. 2d 657 (C.A. 5th, 1957). 

* During the period November 1946 to October 1948, no Selective Service law was 
in effect. 

* As indicated in Note 5, infra, where World War II veterans are concerned, it can 
no longer be established through Selective Service records that an insured was given a 
deferred draft classification for physical or mental reasons. 
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the insured’s mother. Attached to and made a part of these policies 
were written applications, dated January 30, 1953, and signed by the 
insured. 

On August 12, 1954, the insured died, with cause of death listed 
as coronary thrombosis, chronic myocarditis, and arteriosclerosis. “The 
respective beneficiaries filed proofs of death and demanded payment of 
the proceeds of the policies. The insuror refused to pay the proceeds of 
these policies and tendered the premiums paid on them. Liability was 
denied upon the ground that the policies were induced by and based upon 
the written applications executed and signed by the insured, and that 
in those applications the insured made misrepresentations which were 
material and changed the nature, character and extent of the risk and 
which voided the policies. 

The respective beneficiaries then filed suit to recover under the policies 
and the suits were tried jointly before a jury in the United States Dis- 
trict Court, Northern District of Georgia, Atlanta Division. At the 
conclusion of the trial, the jury returned a special verdict in the form of 
answers to questions submitted to it by the court, finding that the 
insured had made no misrepresentations and judgment was entered for 
the respective beneficiaries. The insuror filed a Motion for Judgment 
Notwithstanding the Verdict, which was granted by the court. On 
appeal, the Fifth Circuit affirmed this action. 

The Insuror defended this action upon the ground that in the 
application the insured falsely answered six questions which were ma- 
terial in that they changed the nature, extent and character of the risk. 
The Fifth Circuit found it necessary to pass upon only two of these 
questions, which are set out in the margin.* 

The falsity of the insured’s answer to question one, relating to the 
deferred draft classification because of physical reasons, was clearly estab- 
lished by uncontradicted evidence consisting of the official government 
selective service records of the insured, which showed that he had been 
examined for military service in 1943 and had been given a IV-F draft 
classification throughout World War II because of a finding of arterial 
hypertension at the time he took his pre-induction physical. This record 


*Question One: 
Have you ever, for physical or mental reasons, been discharged from military or 
naval service or been given a deferred draft classification? 

Answer: 
No. 

Question Two: 
Have you ever made an application to any insurance company for life, health, or 
accident insurance which has been declined, postponed, or modified as to amount, 
plan or premium? 

Answer: 
No. 
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was corroborated by the testimony of the medical officer in charge of the 
induction center at the time the insured was given this pre-induction 
physical.® 

The falsity of question two, relating to rejection or rating-up by 
another insurance company, also was clearly established. The insuror 
produced a policy on the life of the insured issued by the Life Insurance 
Company of Virginia, which policy contained a rider stating that on 
account of the personal history of the insured the company declined 
to issue the policy applied for and issued this policy in lieu thereof.® 

The Fifth Circuit noted that no Georgia case had been found which 
discussed or construed the effect of a misrepresentation concerning military 
service but, nevertheless, it found no difficulty in reaching the conclusion 
that this misrepresentation was in the same class as that relating to 
rejection or rating-up for prior insurance, which, based on two Georgia 
cases, the Fifth Circuit held to be material as a matter of law and which 
voided the policy.? 

The applicable statutory provisions of Georgia under which the 
Fifth Circuit decided this case are as follows: 


Every application for insurance shall be made in the utmost good 
faith, and the representations contained in such application shall be 
considered as covenanted to be true by the applicant. Any variation 
by which the nature, extent or character of the risk is changed shall 
void the policy. Ga. Code 56-820. 

Any verbal or written representation of facts by the insured to in- 


* Counsel for the defendant subpoenaed the original selective service records of the 
insured which were introduced in evidence. Counsel found no cases where the effect of 
a misrepresentation as to military service was discussed. One reason may be that this 
question is not common to the applications of all companies. In any event, while the 
Fifth Circuit holds that this false answer would void the policy as a matter of law, 
in the future proof of a false answer to this question would be extremely difficult, if 
not impossible, where World War II veterans are involved, since World War II selective 
service records have been destroyed. However, insurors might well give serious considera- 
tion to including this question in their applications because of the large number of post 
World War II selective service inductees. 

* The personal history referred to in the rider was set out in the application for 
that policy and in that application the insured stated that he had had high blood pressure 
and had been treated for high blood pressure. 

It is of some interest to note that this particular policy had been issued some 23 
years before. Plaintiffs attempted to minimize the effect of the insured’s negative answer 
as to whether he had ever been rejected or rated-up by any other company by empha- 
sizing the passage of time between the issuance of that policy and the application for 
the policies here sued upon. Defendant’s position, in essence, was that a misrepre- 
sentation was a misrepresentation irrespective of whether it related to a recent fact or 
to an historical fact. In its opinion, the Fifth Circuit did not discuss this point possibly 
because, as noted later, good faith was not an issue. 

™ The two Georgia cases relied on by the Fifth Circuit are Sovereign Camp, W.O.W. 
v. Reid, 53 Ga. App. 618, 186 S.E. 759 (1936) and Mutual Benefit Health and 
Accident Ass’n. v. Marsh, 60 Ga. App. 431, 4 S.E. 2d 84 (1939). 
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duce the acceptance of the risk, if material, must be true, or the policy 
shall be void. Ga. Code 56-821. 
All persons applying for life insurance in a life insurance company 
writing life insurance in this State shall submit to such reasonable 
rules and regulations as may be prescribed by such insurance com- 
pany; and after a policy shall be issued on the life of such person, 
the beneficiary of such policy under the terms of the contract when 
it shall mature, unless the applicant or beneficiary shall have been 
guilty of actual fraud or shall have made material misrepresentations 
in procuring such policy, which representations change the character 
‘and nature of the risk as contemplated in the policy so issued by the 
company. No statements, covenants or representations contained in 
applications for insurance shall ever be held or construed to be 
warranties, but shall be held to be representations only. (Acts, 1912, 
p. 130; 1927, p. 223.) Ga. Code 56-908. 

Ga. Code 56-908 refers to actual fraud and material misrepresenta- 
tions in the alternative, providing that the policy shall be enforceable 
unless the applicant or beneficiary shall have been guilty of actual fraud 
or shall have made material misrepresentations and inasmuch as the 
applications were attached to and made a part of the policies, it was 
not necessary for the insuror to show actual fraud in order to avoid 
the policy—a showing that the applicant made a material misrepresenta- 
tion would be sufficient. And, if the applicant did make a material 
misrepresentation in his applications, the insuror could avoid the policy 
notwithstanding that the false answers were made in good faith.® 

Therefore, since the applications were attached to and made a part 
of the policies, the only questions presented were first, whether the in- 
sured falsely answered the questions and, second, whether such false 
answers were material.® 

With respect to question number one, the uncontradicted documentary 
evidence and testimony showed that the insured falsely stated that he 
had never been given a deferred draft classification for physical reasons 
and therefore the only question presented was the effect of this misrepre- 
sentation, 1.e., was it materia! or trivial. 

The evidence left no doubt but that this was not a trivial misstate- 
ment. The insured was rejected from service in the armed forces and 
given a deferred draft classification because of a finding of arterial hyper- 


® Preston v. National Life and Accident Insurance Co., 196 Ga. 217, 26 S.E. 2d 
439 (1943); Jefferson Standard Life Insurance Co. v. Fendley, 55 Ga. App. 618, 
190 S.E. 806 (1937). 

® The Fifth Circuit states it thusly: 

“We think it clear from the language of the statute that a policy of life insurance 
may be voided by the company for misrepresentation, if no fraud is charged, 
only by proof of two elements: falsity in the representation and materiality of 
the representation.” 
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tension based on blood pressure readings, the lowest of which was 
150/102. In addition, there was evidence that only a day or two before 
the insured reported to the induction center for his pre-induction physical 
he had been examined by his personal physician who not only found the 
insured’s blood pressure high but gave him a letter, at the insured’s 
request, stating that he suffered from hypertension. 

Clearly, these were facts which would influence any prudent insuror 
in determining whether or not to accept the risk or in fixing the amount 
of premium in the event of such acceptance. 

With respect to question number two the evidence was equally 
conclusive in showing the falsity of the insured’s answer as to whether 
he had ever been rejected or rated-up by any other insurance company 
and, again, the only question presented was the effect of this misrepre- 
sentation. 

As previously noted, the insured had a policy in another company 
containing a rider stating that on account of the personal history of 
the insured, the company declined to issue the policy applied for but 
issued this policy in lieu thereof. The personal history of the insured 
was set out in his application which was attached to and made a part 
of that policy. In that application the insured stated that he had had 
high blood pressure and had been treated for high blood pressure. 

Without question, these are facts which would influence any prudent 
insuror in determining whether or not to accept the risk or in fixing the 
premium in the event of such acceptance. 

However, with respect to this particular question—that of being 
rejected or rated-up by any other company—the materiality of a false 
answer is not determined by the reason for the rejection or rating-up. 

This is so for the reason that the very fact of rejection or rating-up 
by another company, regardless of the reason, in and of itself is of 
sufficient importance that a false answer as to such rejection or rating-up 
changes the character or extent or nature of the risk. In other words, 
a false answer to this question voids the policy as a matter of law.” 

In Mutual Benefit Health and Accident Ass’n v. Marsh,™ the court 
states: 

“It has been held by this court that a reply in the negative, in a 
signed application, to a question as to ‘whether the applicant had 
ever been rejected for life insurance, materially affected the nature, 
extent, and character of the risk and voided the policy.”’ 


7 As a practical matter, it is common-knowledge that insurors do not reject or rate 
up an individual because he has red hair—any rejection or rating up, of necessity, is 
based on something other than a trivial fact. 


™ Supra, note 7. 
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In Soverign Camp, W.O.W. v. Reid, the court states: !* 


“A reply in the negative, in a signed application for life insurance, 
to a question whether the applicant had ever been previously re- 
jected for life insurance by any society, association, or company, or 
whether he had ever failed to receive a contract of life insurance for 
the full amount and kind applied for, is a representation materially 
affecting the nature, extent, and character of the risk of the insuror, 
and will void the policy and contract, where the evidence is undis- 
puted that before such application another company or association 
had in fact refused to issue a life insurance policy, for which the 
applicant for the latter policy had then applied, and that the com- 
pany or association to which he last applied relied on such repre- 
sentations in its application.” 
The Georgia courts have stated many times that a material representa- 
tion is one that would influence a prudent insuror in determining whether 
or not to accept the risk, or in fixing the amount of the premium in the 
event of such acceptance. 
Stated succinctly: 
“The test in determining whether questions contained in an appli- 
cation for insurance are material, is whether the knowledge or 
ignorance of the facts sought to be elicited thereby would materially 
influence the action of the insuror.’’}* 


Under Georgia law, what makes misrepresentations by the insured 
material is not that the thing misstated caused or contributed to the in- 
sured’s death, but that the misrepresentations probably influenced the 
insuror’s acceptance of the risk. 

Or, as stated by the Fifth Circuit in a case in which it reaffirmed 
that long standing rule: 

“The appellate courts of Georgia have held in an unbroken line 
that a material misrepresentation as to a known fact will void a 
policy if such misrepresentation changes the character or extent or 
nature of the risk (citing cases). . . . It has been the law, and it 
seems now to be that where uncontroverted facts show misstatements 
or materially fraudulent concealment in answer to questions in 
application for life insurance, verdict in favor of insuror must be 
rendered (citing cases) .’’14 

This is the general law of most jurisdictions. As stated in 29 Am. 


Jur., Ins. § 525: 
“The generally accepted test for determining the materiality of a 


“Supra, note 7. 
% Mutual Benefit Health and Accident Ass’n v. Marsh, 60 Ga. App. 431, 4 S.E. 2d 


84 (1939). 
1% Mutual Benefit Health and Accident Ass’n v. McCranie, 178 F. 2d 745 (C.A. 5th, 


1949). 
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fact or matter as to which a representation is made to the insuror by 
an applicant for insurance is to be found in the answer to the ques- 
tion whether reasonably careful and intelligent underwriters would 
have regarded the fact or matter, communicated at the time of 
effecting the insurance, as substantially increasing the chances of 
loss insured against so as to bring about a rejection of the risk or 
the changing of an increased premium.” 


These are, of course, only general principles and, as noted by the 
Fifth Circuit, their application to specific cases is not always easy. But, 
when applied to the two questions considered by the Fifth Circuit in 
this case, the conclusion that the insured here made misrepresentations 
which were material in that they change the character or extent or 
nature of the risk was inescapable. 

In the instant case the Fifth Circuit, after quoting from these two 
cases relied on by it, states: 

“It is difficult to see how a court could hold otherwise. To say that 

a statement that an applicant had not been rejected for insurance or 

rated up because of his high blood pressure is not material if untrue 

would be almost a contradiction in terms.” 


At first glance, it might appear that the Fifth Circuit held the in- 
sured’s false answer about rejection or rating-up was material as a matter 
of law only because of the seriousness of the reason for such rejection or 
rating-up. 

Neither of the cases relied on by the Fifth Circuit intimates that 
the materiality of such a misrepresentation is dependent upon the reason 
for such rejection or rating-up and the Fifth Circuit’s opinion in this 
case does not so hold. The Fifth Circuit reaffirms the principle that a 
misrepresentation as to rejection or rating-up is material per se as is 
evidenced by this statement of the Court immediately preceding its dis- 
cussion of the two cases cited above: 


“Defendant points to specific Georgia cases which it contends rule 
this particular question in its favor, at least as relates to the misstate- 
ment about the rejection of Smith’s application for insurance. It 
is not always easy to distinguish between the decided cases if we 
look only at the language of the opinion in which general principles 
are expressed, since the general rule always excepts the unusual case. 
It is necessary for us if possible, therefore, to find the cases in Georgia 
that most nearly fit the fact situation before us. We do find two 
such cases, both of which stand for the proposition that whatever 
may be the rule as to misstatements of conditions of health, a 
false statement about rejection or cancellation of other insurance is 
material as a matter of law. These cases are Soverign Camp, W.O.W. 
v. Reid, supra, and Mutual Benefit Health and Accident Ass'n v. 
Marsh, 60 Ga. App. 431.” 
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This rule of law is not peculiar to Georgia. It is quite generally 
held that a statement by an applicant for insurance as to prior applica- 
tions or rejections is material as a matter of law and, if false, voids the 
policy regardless of the good faith of the applicant. 
Plaintiffs insisted that the materiality of the misrepresentation was 
a jury question in all cases and that in no event could a misrepresentation 
be material unless it related to a fact showing a detrimental health factor 
and they insisted that it was necessary to prove that the insured actually 
had high blood pressure before the false answer could be deemed material. 
Actually, materiality as affecting the character, nature and extent 
of risk depends upon whether the representation relates to a fact— 
health or other—which would, if known, be considered by the insuror 
in determining whether to issue the policy or, if issued, whether to 
rate-up the applicant. Whether the insuror would have, in fact, issued 
the policy if a true answer had been given is not the point. It may well 
have done so, but any attempt to lay down a rule that a representation 
is not material unless the company would have refused to issue the 
policy if the truth had been divulged would effectively destroy all 
defense by the insuror, at least in Georgia. This is so for the reason 
that the insuror could never prove that it would not have issued the 
policy because the testimony of its officers and agents is inadmissible 
on this point.?® 
In reversing a judgment for the insured in a case similar in its facts to 
the case here discussed, the Supreme Court of the United States clearly 
announced the moral basis for these decisions. It said: “‘Beyond doubt, 
an applicant for insurance should exercise toward the company the same 
good faith which may be rightfully demanded of it. The relationship 
demands fair dealing by both parties.’’4* The policy of most life in- 
surance companies to overlook minor misrepresentations and contest only 
those cases in which the applicant’s answers regarding material matters 
are clearly false, has without doubt contributed greatly to the survival in 
most of the courts, state and federal, of the legal principles here discussed. 





* For example, see 29 Am. Jur., Ins. § 586; Mutual Life Ins. Co. v. Denton, 
93 Fla. 276, 112 So. 53 (1927); Clemens v. Supreme Assembly, R. S. G. F., 131 
N.Y. 485, 30 N.E. 496 (1892); Masonic Life Asso. v. Robinson, 149 Ky. 80, 147 
S.W. 882 (1912); Metropolitan Life Ins. Co. v. Freedman, 159 Mich. 114, 123 N.W. 


547 (1909). 


*® Rhodes v. Mutual Benefit Health and Accident Assoctation; 56 Ga. App. 728, 
194 S.E. 33 (1937). 
% Mutual Life Ins. Co. v. Hilton Green, 241 U.S. 613, 60 L. Ed. 1202, 613 


S. Ct. 624 (1916). 
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Life Expectancy and Its Capitalization 


By THOMAS H. MAHony * 


; LIFE EXPECTANCY of a living plaintiff who 
claims to have been tortiously and permanently injured—either partially 
or totally—is clearly relevant and material upon the issue of damages. So 
too, in actions for tortious death in jurisdictions where the economic 
value of the life of the deceased to certain beneficiaries or to his estate is 
the measure of damages, the life expectancy of the deceased, unaffected by 
the injury causing the death is relevant and material, as may also be that 
of a beneficiary. 

The method of proof, however, in each case presents problems to the 
trial lawyer and particularly to the defendant’s lawyer. 

Complementary or collateral problems arise with reference to the 
capitalization of earning capacity for such life expectancy and the proof 
of an applicable capitalization. 

Frequently, if not generally, these separate issues of life expectancy 
and capitalization of earning capacity are regarded as one issue and little 
attention is given to the separate factors that enter into each issue. 

In this discussion from the defendant trial lawyer’s point of view 
life expectancy will be taken up first, and, thereafter, capitalization. 
While cases from New England jurisdictions are cited primarily, the sec- 
tional reporter key numbers permit of easy check up as to other juris- 
dictions. 

PERSONAL INJURY CASES 


The life expectancy of a person who is or was tortiously injured may 
or may not be relevant and material in an action to recover damages for 
such injury. Even if relevant and material, the evidence offered to prove 
it may be inadmissible. The character of the evidence offered in the indi- 
vidual case controls the question of its admissibility. 

Where the action is prosecuted by a living plaintiff and the evidence 
warrants a finding that the disability caused by the injury is permanent— 
whether total or partial—ordinarily evidence of the life expectancy of the 
plaintiff, just prior to the accident is relevant and material.* 


* Member of Mahony, Bryer & Weiss, Boston, Massachusetts. 

1 eave v. Boston El. Ry., 306 Mass. 391, 28 N.E. 2d 483 (1940); Rooney v. N.Y. 
etc. R.R., 173 Mass. 222, 52 N.E. 435 (1899); Penley v. Teague & Havlow Co., 126 
Me. 583, 140 Atl. 374 (1928); Donoghue v. Smith, 114 Conn. 64, 157 Atl. 415 
(1931); Russell v. First Nat. Stores, 96 N. H. 471, 79 Atl. 2d 573 (1951). 
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However, if the plaintiff who instituted the action for personal in- 
jury dies prior to the time of trial and the action is thereafter prosecuted 
by his personal representative, the life expectancy of the deceased plaintiff 
at the time of the accident is no longer relevant or material. The period 
for which damages can be allowed—-whether the disability resulting from 
the accident is permanent and total or permanent and partial—is limited 
to the period terminating on his death. 

When the action is prosecuted by a living plaintiff for personal injury 
there is a difference between permanent injury and total disability with 
respect to damages awarded for impaired earning capacity. A person may, 
as the result of an accident, be temporarily and totally disabled, or tem- 
porarily and partially disabled to work or he may not be disabled at all. 
On the other hand, he may be permanently disabled—totally or partially. 
The extent of the disability is a material factor in determining the measure 
of damages to be considered with the life expectancy. 

An interesting discussion upon the subject of permanent or partial 
disability is found in a Maine case. The plaintiff, a lineman, employed 
to string electric wires on poles, was injured through the fault of the 
defendant. His leg was amputated above the knee and the ends of two 
fingers upon his left hand were removed at the first joints. The jury 
awarded him (1909) $23,071.66. The Supreme Court of Maine re- 
duced the verdict to $17,500.00 saying, ‘‘But he is not helpless, nor 
totally disabled for labor, for there are many occupations which can be 
pursued by persons having lost one leg and the partial use of the left 
hand.”’ 2 
DEATH CASES 


Whether the life expectancy of a deceased person, whose death was 
tortiously caused or that of any beneficiary is relevant and material to the 
issue of damages in an action to recover for the death depends upon the 
death statute of the state where the death was caused. This is necessarily 
so as no cause of action for death exists at common law. 

In Massachusetts, for instance, the life expectancy of the deceased is 
irrelevant and immaterial and, therefore, inadmissible. This follows from 
the terms of its death statute. Under that statute damages for the ordinary 
tortious death are assessed ‘‘with reference to the degree of culpability” of 
the defendant with a minimum of $2000.00 and a maximum of 
$20,000.00.% Since the damages are penal or punitive in character and 
not compensatory, life expectancy plays no part in the assessment. 

This being so, the life expectancy of any beneficiary named in the 
statute is likewise, irrelevant, immaterial and inadmissible. 


2 O’Brien v. J. G. White Co., 105 Me. 308, 74 Atl. 721. (1909). 
® Gen. Laws, C. 229, ss. 2, 2c: Shockett v. Akeson, 310 Mass. 289, 37 N.E. 2d 1015 
(1941) ; Oliveria v. Oliveria, 305 Mass. 297, 25 N.E. 2d 766 (1940). 
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For a period of some two years the Massachusetts death statute pro- 
vided for the ‘‘pecuniary loss sustained’ by the widow and next of kin 
as the measure of damages.* In actions for death caused in that period, 
“the probable span of life had it not been shortened by the accident,” 
was relevant and material upon the issue of damages.5 Thereafter, Massa- 
chusetts returned to the “degree of culpability” measure of damages.® 

In other jurisdictions, where the damages awarded are compensatory 
in nature, and based upon the financial loss to somebody caused by the 
death, the question of the life expectancy of the deceased and/or the life 
expectancy of one or more beneficiaries depends upon the applicable death 
statute. In some jurisdictions the estate of the deceased is the beneficiary 
and in others the surviving spouse, children, parents, etc. are conditional 
beneficiaries. 

In New Hampshire, the death statute provides for a maximum re- 
covery of $7,500.00 unless the deceased leaves a widow, widower, minor 
children or dependent in which case the maximum is $15,000.00 It 
provides also that “‘. . . the probable duration of his life but for the in- 
jury, and his capacity to earn money, may be considered as elements of 
damage in connection with other elements allowed by law.’’* Under 
such a statute the damages are measured by the probable financial loss to 
the estate of the deceased rather than the probable financial loss to any 
of the statutory beneficiaries.6 Under such a statute the life expectancy of 
any beneficiary would be irrelevant and immaterial.® 

In Connecticut the action for death is not regarded as a new cause of 
action arising at the time of death but as an extension of the cause of 
action for personal injuries vested in the deceased and surviving his death. 
The statute provides for “‘just damages’ plus hospital, medical, etc. ex- 
penditures, to be “‘distributed in accordance with the law concerning the 
distribution of intestate personal property,” 1.e., after the expenses of 
administration, etc. 1° The damages are not based upon any financial loss 
to any beneficiary but upon the amount of money which would have 
compensated the deceased for the destruction of his capacity to earn and 
carry on his life’s activities for his life expectancy, capitalized at its then 
value.11_ Under such a statute the life expectancy of beneficiaries would 
be irrelevant and immaterial. 


* Acts 1947, C. 506, S. 1A. 

5 Turcotte v. DeWitt, 332 Mass. 160, 124 N.E. 2d 241 (1955); Durdle v. Baron, 
328 Mass. 460, 104 N.E. 2d 421 (1952). 

* Acts 1949, C. 427, S. 3. 

7 Rev. Stats. (1955) ss. 556: 12, 13, 

® Golej v. Varjahedian, 86 N.H. 244, oe Atl. 287 (1933); Pitman v. Merriman, 
80 N.H. 295, 117 Atl. 18 (1922). 

® Watkins v. Holmes, 93 N. H. 53,.35 Atl. 2d 395 (1943). 

1 Gen. Stats. (1958), C. 795, S. 45-280; C. 925, S. 52-555; Chase v. Fitzgerald, 
132 Conn. 461, 45 Atl. 2d 789 (1946). 

™ Chase v. Fitzgerald, supra. 
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In Rhode Island the death statute provides that the ‘““Amount re- 
covered .. . shall one-half thereof go to the husband or widow, and one- 
half thereof to the children of the deceased .. .’’ with a minimum re- 
covery of $2,500.00 but without a maximum.!? Under such a statute 
the life expectancy of any beneficiary would be irrelevant and immaterial 
upon what he or she would receive. The life expectancy of the deceased, 
however, would be relevant and material.** 

In the case of McCabe v. Narragansett El. Lt. Co., 26 R.I., 427, and 
Dimitri v. Cienct, 41 R.1., 393, the process of fixing damages is outlined, 
viz:——(a) determination of the prospective gross income of the deceased 
for his life expectancy, (b) subtraction of the amount reasonably to 
be expended to procure the gross income, and (c) determination of the 
present value of that sum to be distributed during the life expectancy. 

In Maine the death statute provides that the recovery shall be for the 
“exclusive benefit of the widow or widower, if no children, and of the 
children if no widow or widower .. .”” and that ““The jury give such 
damages as they shall deem a fair and just compensation, not exceeding 
$20,000, with reference to the pecuniary injuries resulting from such death 
to the person for whose benefit such action is brought. . . .”” 14 Under 
such a statute the life expectancy of the deceased and of the beneficiary or 
beneficiaries is relevant and material. 

In Vermont, the death statute provides for “‘such damages as are just 
with reference to the pecuniary injuries resulting from such death, to the 
wife and next of kin or husband and next of kin as the case may be... 
(in) the same proportion as in the distribution of the personal estate 
of persons dying intestate.’’ 1* The measure of damages is the probable 
financial loss to the spouse and next of kin.17 Under such circumstances 
the life expectancy of the deceased and of the beneficiaries would be rele- 
vant and material. 

The New York death statute provides for “‘fair and just compensation 
for the pecuniary injuries resulting from the decedent’s death, to the 
person or persons, for whose benefit the action is brought.’’ It provides 
further that the action is ‘exclusively for the benefit of the decedent’s hus- 
band or wife, and next of kin. .. .”” 48 Under such statute the life expec- 
tancy of the deceased and of the beneficiaries is relevant and material.'® 


% Gen. Laws (1956), C. 7, S. 10-7- 1, 2. 

*® Reynolds v. Narragansett El. Lt. Co., 26 R.I. 457, 59 Atl. 393 (1904); Sweet 
v. Providence etc. RR., 20 R.I. 785, 40 Atl. 237 (1890). 

™ Rev. Stats. (1954), C. 165, SS. 9, 10. 

% Oakes v. Me. Centr. RR., 95 Me. 103, 49 Atl. 418 (1901); McKay v. N. E. 
Dredging Co., 92 Me. 454, 43 Atl. 29 (1899). 

% Stats. (1947), C. 136, SS. 2926, 2927. 

7 Allen v. Moore, 109 Vt. 405, 199 Atl. 257 (1938). 

8 Decedent Est. Law. ss. 130-133. . 

 Piecznka v. Putman Co., 89 F. 2d 353 (C.C.A. 2d, 1937); Briscoe v. U. &., 


65 Fed. 2d 404 (C.C.A. 2d, 1933). 
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In cases where the life expectancy of a beneficiary is ordinarily rele- 
vant and material, it becomes irrelevant and immaterial if he dies before 
the trial of the death action. His own death terminates the period during 
which he would otherwise be entitled to recover.?° 

The statutes and decisions referred to above are but illustrative of the 
principles underlying death statutes throughout the United States. 


MORTALITY OR LIFE EXPECTANCY PROOF 


The proof of life expectancy even where life expectancy is relevant 
and material, presents additional problems. How is it to be proved? Is 
expert opinion admissible? Is such opinion evidence limited to physi- 
cians and if so, how is it limited? May such opinion evidence come from 
life insurance actuaries and if so, may it be based upon their own experi- 
ence and qualification, or must it be based upon statistics? Are so-called 
mortality tables admissible as such and if so, what if any limitations at- 
tach to their competency? 

In one Massachusetts case an attending physician was permitted to 
testify as to how much he thought the life of a deceased person had been 
shortened as the result of an accident. Examination of the record, how- 
ever, indicates that thé physician was an outstanding expert in heart 
disease and internal medicine and that he had been treating the deceased 
as a patient for several years, seeing him quite frequentiy both before and 
after the accident.” ; 

It is most doubtful that any trial court would permit a medical ex- 
pert without personal knowledge of the injured person to express such 
an opinion upon a mere hypothetical question. It is also very doubtful 
if such a court generally would permit a mere attending physician to 
express such an opinion. The element of speculation should be suffi- 
cient to prevent it. 

However, if the deceased was suffering from what might be termed 
a self-limited disease, such as metastatic cancer, an attending physician or 
surgeon might be permitted to express an opinion as to the probable life 
expectancy of the person afflicted. It is extremely doubtful that, over 
objection, a trial court would permit an actuary to express his own opin- 
ion upon such a subject. 


MORTALITY TABLES 


Mortality tables or life expectancy tables are generally made up from 
statistics based upon insured lives or from population, birth and death 


statistics. 


Dibble v. Whipple, 281 N.Y. 247, 22 N.E. 2d 358 (1939). 
™ Fournier v. Zinn, 257 Mass. 575, 154 N.E. 268 (1926). 
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The American Experience Table begins at the age of 10 and ends at 
95. It does not take into consideration children from birth to the age 
of 10. 

The United States Life Tables and Actuarial Tables for white males 
and females begin at 0, or the date of birth, and run to 109. A similar 
table for non-whites also is used. 

The Commissioners 1941 Standard Ordinary Mortality Table begins 
at 0 and runs to 99. 

These tables vary as to life expectancy at given ages. Copies are readily 
available and aid considerably in cross-examination. 

Apparently, the American Experience Table has not been in common 
use by insurance companies to fix the cost of insurance premiums on new 
business since about 1950. The U. S. Life Tables, apparently, are not 
generally so used. The table most frequently used for such purposes at the 
present time appears to be the Commissioners 1941 Standard Ordinary 
Mortality Table. However, all of them may be used by insurance com- 
panies with reference to the matter of life expectancy. Certain of them 
may be specified by statute for use in particular fields of the insurance 
business.?? 

Standard mortality tables are admissible to prove the probable dura- 
tion of a person’s life where that is an issue.** 

It would seem that if the table is one which is ‘‘in general use’’ in 
the insurance business, such as the American Experience Table of Mor- 
tality, it is enough to qualify as ‘Standard’ even though other tables 
may also be used.?4 

In the absence of agreement, or statutory provision, or a provision 
for judicial notice, the table offered must be authenticated by evidence 
from a qualified witness.”® 

In Banks v. Braman (1907), 195 Mass. 97, the plaintiff about 79 
years old, while crossing a street, was struck by an auto and his back was 
permanently injured. A physician was prevented from testifying as to 
the plaintiff's life expectancy from a “book on life insurance’ which con- 
tained a “‘table showing the expectancy of life . . . according to the actu- 
aries’ combined experience.”” It appeared that “‘they were gotten up by 
the actuaries of these companies’’ but the witness gave no testimony as 
to their authenticity. In overruling an exception to the exclusion of the 
mortality table, the court at pages 99-100 said: 

“Under the plaintiff’s contention that the injury to his back was 


22 Commisioners’ Table—Maine Rev. Stats. (1954) C. 60, S. 139: Am. Exp. 


Table—N.Y. Ins. Law S. 205 (2) (1). 
*% Turcotte v. DeWitt, 332 Mass. 160, 124 N.E. 2d, 241 (1955); Hanley v. B. & 


M. RR., 286 Mass. 390, 190 N. E. 501 (1934) ; Wigmore Evid.—3rd Ed. S. 1698. 
* Turcotte v. DeWitt, supra, note 5. 
= Banks v. Braman, 195 Mass. 97, 80 N.E. 799 (1907). 
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permanent, it was proper, if not necessary, for the jury in estimating 
the amount of compensation to take into consideration the probable 
duration of his life; and on that question there can be no doubt that 
standard mortality or life expectancy tables would have been ad- 
mitted. . . . Under these circumstances it does not appear that the 
exclusion of the book was error. It does not appear that the table 
was in any respect a standard table or that it was a well established 
or recognized authority, or even that it was in general use by insur- 
ance companies. The judge well might have concluded . . . that 
the table was not sufficiently authenticated. . . . In such a case he 
could rightly exclude it.” 
The difficulties to be met by counsel representing insured defendants 
when confronted by mortality tables, particularly if introduced without 


authentication by an attorney, are made clear by the following: 


“The particular difficulty in using annuity tables in cases of this 
kind, and in making computations upon the principle on which 
annuity tables are founded, is that there are too many elements which 
are uncertain, and which cannot be reduced to any close approxima- 
tion to certainty. These tables are usually computed on the prob- 
abilities for sound lives, while in the cases on trial there are often 
many circumstances which make the probabilities as to length of life 
very different from those estimated in the tables. In estimating dam- 
ages for personal injury, the amount to be allowed for loss of ability 
to earn money depends upon conditions which are not constant, but 
which vary from many causes. The physical condition of the plain- 
tiff would very likely have changed from time to time from other 


causes if there had been no accident. His physical condition is usu- 4 4 
ally likely to change as the years go on after the accident. The in- > 
come to be obtained from labor or effort in any given calling is not of 


a constant quantity from year to year as time goes on, but the abil- 
ity to procure employment and the prices paid for services are likely 
to change. For these and other reasons annuity tables will seldom be 
found helpful in a trial of such cases, and if they are used, the jury 
should be carefully instructed to apply them only so far as the facts 
found correspond to those on which the tables are computed. So, 
too, a jury can apply the principle on which annuities are purchased 
only after they have found facts which form a proper basis for such 
a computation; but if all such facts are found and made definite, the 
principle on which such tables are computed can properly be used 
in estimating the amount to be allowed as a present sum to compen- 
sate for a probable annual loss for a probable term of years.” *° 


QUESTIONS 
The questions generally used to an actuary to elicit life expectancy 
evidence are substantially as follows: 


* Rooney v. N. Y. etc. RR., 173 Mass. 222, 53 N.E. 435 (1899). 
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1. “Are there in general use by insurance companies any standard 
life expectancy or mortality tables, showing the estimated chances 
of death at particular ages?”’ 


2. (If desired) 
“Are there any such tables covering or relating to white (or 
other particular classes) males?’ 

3. “What is it or are they?”’ 

4. “According to that particular table what is the life expectancy 
Gees Ae ere Oe... 59545.<200 NG OOO. scctncccids Fr 


CAPITALIZATION 


The problem of capitalization of impaired earning capacity for a life 
expectance period is. that of determining the sum which, at the time the 
cause of action came into existence, placed at a given rate of interest com- 
pounded annually would produce the required periodical payments to the 
injured person, to the deceased or to the beneficiary, and with the accumu- 
lated interest would be exhausted at the end of the life expectancy.?? 

It has been stated that ‘“‘A computation at a given rate of interest may 
be shown by experts, or may be made by the judge if he is sitting without 
a jury, or by a jury if they are competent to make it. It is no objection 
to a finding that a computation is made without the aid of mathematical 
experts.”’ 8 

To leave such a question to a jury without exact mathematical com- 
putation may not be advantageous to the defendant. If the jury failed to 
compound interest a greater amount of capital investment would be neces- 
sary to pay a given sum periodically over the life expectancy period. So 
too, if the jury multiplied the aggregate yearly payments by the number 
of years of the life expectancy without computing any discount or inter- 
est, a larger capital investment than necessary would be arrived at. 

The safest, and most accurate procedure is to have available—either 
to check an opponent’s expert calculation or to introduce if the evidence 
is not otherwise in the record—an accurate mathematical computation at 
varying rates of interest. 

Ordinarily, with a rate of interest assumed, an actuary will be per- 
mitted to make the computation.”® 


RATE OF INTEREST OR DISCOUNT 


It is clear that the lower the rate of interest applied the greater the 
amount of principal that is necessary to arrive at the present value of a 
specific future payment. Conversely, the higher the rate of interest which 
is used the lower will be the principal amount which is required. To pro- 


7 Hanley v. B. 6 M. RR., 286 Mass. 390, 190 N. E. 501 (1934). 
*% Copson v. N. Y. etc. RR., 171 Mass. 233, 50 N.E. 613 (1898). 
* Leave v. Boston El. Ry., 306 Mass. 391, 28 N.E. 2d 483 (1940). 
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duce $5.00 in one year at 1% simple interest requires a principal sum of 
$500.00, whereas, to produce the same $5.00 at 5% requires but $100.00. 

With interest compounded at 3% annually it would require approxi- 
mately $1488.00 to produce $100.00 annually and be exhausted at the 
end of 20 years. At 6% it would require approximately $1187.00. 

The date, as of which the damages should be fixed, is that upon which 
the cause of action for the death or the permanent total or the permanent 
partial incapacity arises. Economic and financial conditions vary from 
time to time. So, too, does the earning power of the invested dollar 
prudently invested. 

The general rule as to investment of trust funds seems to be as fol- 
lows: ““The just and true rule is that the trustee is bound to employ such 
diligence and such prudence in the care and management, as in general, 
prudent men of discretion and intelligence in such matters employ in their 
own like affairs.” *° ; 

It has been stated that ‘“The probable rate of income that a sum of 
money safely invested can be made to produce in the future may be esti- 
mated by a judge or jury from their general knowledge of investments, and 
of the condition of business, and of the probable uses to which property 
can be put. Every jury in assessing damages in certain classes of actions 
is at liberty to consider questions of this kind on their common knowl- 
edge, and without the aid of expert testimony.” *? 

Since the decision in that case there have been various “‘boom’”’ or 
“‘bust’’ periods—depressions, recessions, inflations and deflations. During 
such periods the return upon a dollar prudently invested has varied widely. 

During the recession in 1958, American Tel. & Tel. paid $9.00 per 
year in dividends. It sold as low as 160, this paying over 514%. So, too, 
other “‘blue chip’’ stocks with long dividend records, and held in the port- 
folios of various investment companies paid over 5% in dividends. 

If a cause of action requiring a life expectancy damage computation 
arose during that period, should it not be computed upon an interest or 
discount rate of at least 5%? 

On the other hand during the period of early 1959, the price of such 
stocks has risen so high that the dividend paid in many instances yield 
from 1 to 3%. At the same time, however, U. S. Government bonds sold 
at prices to yield in excess of 4% and Federal Savings and Loan Associa- 
tions in California were paying 4% on guaranteed deposits. 

If a cause of action allowing of a life expectancy damage computa- 
tion arose during this period, should it be computed at 1% or 2% or 
3% or 4%? It makes quite a difference which rate is used. 


® Scott, Trusts, 2d Ed. S. 227.5; Harvard College v. Amory, 9 Pick. 446 (1830); 
Copson v. N.Y. etc. RR., 171 Mass. 233 N. E. (1898). 
* Copson v. N. Y. etc. RR., supra. 
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Obviously, it is to the advantage of the defendant to have as high a 
rate used as reasonably possible. Under such circumstances counsel may 
well make use of qualified expert testimony as to the prudent investment 
value of the dollar and compute at various rates the sum necessary to pay 
fixed installments over a given period of years. Counsel should not be 
satisfied with an arbitrary ruling of the court that a rate of 2% or 3% 
be used if he has relevant, material and competent evidence that a higher 
rate is probable in prudent investment practice. 

It may well be argued that it should require an investment expert— 
trustee of large funds, etc. to give an opinion as to a reasonably safe rate. 
However, the court might permit stock exchange records of returns on 
well established common stocks. 


QUESTION 


The form of question generally used to elicit the computation of the 
capital sum required, is substantially as follows: 
“If a sum of money were to be invested as of.................. Me vecxaedees % 


compounded annually, what capital or principal amount would be - 


required to provide a yearly income of §.................... for a period of 
years equal to the life expectancy just stated and, as to principal and 
interest, be exhausted at the end of that period?” 

The advisability of checking each step in the plaintiff’s proof of life 
expectancy is made clear from a recent Massachusetts case in which an ex- 
perienced actuary testified that “‘there is a table known as the American 
Experience Table of Mortality’ and identified the table. Without objec- 
tion he testified that “‘from his experience the deceased, based on his age 
when he died, would have had a life expectancy of 21.1 years.’’ Over ob- 
jection and exception he was then permitted to testify that ‘‘according to 
the mortality table” the life expectancy would be the same. Subsequently 
he testified that the ““American Experience’ table was not used by him in 
his actuarial activities but “‘had precedence in the courts for a number of 
years to show the expectation of life of men of this age.’’ The defendant 
moved to strike all his testimony with reference to the table which the 
court refused to do. In overruling the exception the Supreme Judicial 
Court held that ‘““The objection . . . does not appear to have been based 
on the fact that the table was not a standard one. In any event we think 
enough appeared to show that it was one in general use. Nor was the 
objection based on the fact that the table itself was not introduced in evi- 
dence. Moreover the expectancy contained in the table did not differ from 
that which the witness testified to without objection on the basis of his 
own knowledge.” *? 

The various opportunities where objection—probably effective ob- 
jection—could have been made are clearly demonstrated. 


® Turcotte v. DeWitt, supra, note 5. 
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Medical Problems in Trial of Cases 


By STANLEY M. BURNS * 


aes IS NO hard and fast rule that applies to the 
handling of medical problems encountered in the trial of cases because 
no two cases are alike. What may prove to be effective in a particular 
type of case will prove most ineffective in another. The remedies and 
procedures also differ in the various states. 

One of the most important steps in the successful defense of any 
litigation is to ascertain as fully as possible what the plaintiff claims. 
This should consist of, but not be limited to, a statement of the injuries 
and a description of those claimed to be permanent. The pleadings vary 
in different states. Some states require that the complaint or declaration 
set forth in detail the nature and extent of the injuries claimed to have 
been sustained by the plaintiff for which he seeks to recover. Other states 
permit such allegations to: be stated in general terms. If you are unable 
to ascertain from the pleadings a fairly complete description of the injuries 
and disability claimed by the plaintiff, then it is recommended that a 
motion be filed ordering the plaintiff to file a bill of particulars or specify 
more definitely the nature and extent of the injuries claimed. If this 
pleading proves insufficient, further information may be elicited by filing 
written interrogatories, or a better practice such as we have in New Hamp- 
shire, of taking the plaintiff's deposition by oral interrogatories. Infor- 
mation elicited by interrogatories or deposition should disclose the length 
of time the plaintiff has been confined to a hospital, institution or home 
siace the accident, the length of time totally incapacitated from employ- 
ment, when the plaintiff returned to work, and then obtain as much 
information as possible about the special damages, such as loss of earnings, 
medical, hospital and nursing expenses. 

The past, as well as a history of the patient relative to the accident, 
is most important. Some patients intentionally conceal all or a portion 
of the history even from their own attending physicians. If you have 
a medical examination made on your own behalf, make sure that your 
examining physician elicits, if possible, a complete history from the 
plaintiff. 

I prefer the New Hampshire method of obtaining this information 
by oral interrogatories in the form of depositions rather than the practice 
which prevails in Massachusetts of filing interrogatories. At the time 


* Member of Burns, Bryant & Hinchey, Dover, New Hampshire. 
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the deposition is taken, the trial attorney has an opportunity to make a 
personal observation of the plaintiff. 

In further preparation of the case for trial, a detailed examination 
should be made of the hospital records. It is necessary to obtain a 
written authorization from the plaintiff personally, and then a personal 
examination should be made of the hospital records rather than to rely 
on a summary or abstract furnished by the hospital. 

It is also important to know what to look for in examining hospital 
records. Most hospital records contain what is called a statistics card 
which gives the name and address, religion, occupation, marital status, 
children, nearest relative, birthplace and employer of the patient as well 
as information with reference to the date, place and hour of the accident. 
An examination of these records will often disclose valuable information 
that can be used in the investigation and preparation of the case for trial 
as well as for the effective cross-examination of the plaintiff. The per- 
sonal history and physical examination records should also be examined 
for they will disclose the patient’s past history and complaints relating 
to the accident. The working diagnosis after physical examination should 
be examined also to determine what, if any, complications were found. 

Most hospital records contain a brief summary of the report of the 
accident as originally given by the plaintiff. It is interesting and some- 
times most profitable to compare the accident report as originally given 
by the plaintiff upon admission to the hospital with that of the same 
plaintiff after he has had the benefit of consultation with his attorney. 
The accident report frequently states how the injured was brought to 
the hospital and in this way, the names of witnesses may often be ob- 
tained. The roentgenologist report as well as the operative record should 
be examined carefully and thoroughly and then discussed with your own 
examining physician. It is often interesting to compare the original 
working diagnosis with the post-operative diagnosis because in many 
cases, the former proves much less serious than the latter. 

The laboratory reports should be examined especially in cases where 
there is a suggestion of alcoholic content in the blood. The consultation 
record should be examined for the purpose of determining the reason 
for the consultation, the consultant’s report and his diagnosis and 
recommendations. 

It is also important to study the pathologist report to see what 
tissues were examined and the results of the various examinations and 
diagnoses. You will find it very profitable to examine the progress 
record as well as the nurses’ notes. These sometimes contain valuable 
tips as to the validity of the pain and suffering that the plaintiff endured 
during the hospital confinement. No lawyer should attempt to try a 
personal injury case, whether he represents a plaintiff or defendant, unless 
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he has had a chance to examine the progress record and the nurses’ notes 
of the hospital where the plaintiff was confined. These will disclose 
what medication, if any, was given to the patient to relieve pain and 
will contain enlightening and helpful information as to the activities 
of the patient during confinement. ; 

Your preparation is not finished by an examination of the hospital 
records. There is always the convalescent period and this makes it nec- 
essary to check up on the plaintiff’s activities between the time he was 
discharged from the hospital and returned to work, and even after he 
returns to work. This requires a neighborhood check-up, checking with 
the plaintiff's employer to determine the regularity of his employment 
prior to the accident as well as his earnings and when he returned to 
work following the accident, and what diminution, if any, there was 
in his earnings subsequent as compared to prior to the accident. After 
you have made this preliminary basic investigation, you are then in a 
position to consider the much more difficult and more serious aspects of 
the case, and that is acquiring medical knowledge on the subject to 
be litigated. 

This aspect of the case cannot be too forcefully emphasized. This in- 
formation cannot be acquired or absorbed by a conversation with the medi- 
cal examiner. With all due respect to the medical profession, some doctors 
are not always up-to-date on the subject and may rely on their general 
knowledge or medical school instruction. Medical problems and science, 
like motor vehicles, make frequent changes in styles and models. If the 
medical issues involved are complicated, you will not get a very thorough 
working knowledge by consulting one medical authority. It is recom- 
mended that in order to acquire a working knowledge of the problems 
involved, you determine first what are the standard authorities on the 
subject. There are several good textbooks on anatomy, including Gray’s 
and Cunningham’s. One of the best medical dictionaries is the American 
Illustrated Medical Dictionary. Some of these textbooks prepare a sum- 
mary or synopsis of the viewpoints of different authorities. Append 
to this summary a glossary of the medical terms encountered. Learn to 
spell and pronounce as well as ascertain the meaning of unfamiliar terms 
or words. There are definite advantages in having a clear understanding 
of the medical problems involved. It not only saves the time of the 
attending physician in pretrial conferences but enables a better prepara- 
tion of your own medical experts as well as providing a working knowl- 
edge with which to cross-examine. On the other hand, do not overplay 
your medical knowledge in the court room because it is a fairly safe 
assumption that regardless of how smart you may think you may be, 
you still do not know as much as the doctor whom you are attempting to 
examine. 
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You next come to the use which you are going to make of the working 
knowledge you have acquired which is the cross-examination of the 
medical expert. The manner and behavior of the cross-examiner is most 
important. Above all, be courteous to the court, jury and witness. As 
trial lawyers, when you are in the court room, you are, in effect, on the 
stage, and you must act the part at all times. Remember courtesy always 
pays. Adopt the attitude of absolute fairness and do not fight or take 
advantage of the witness. Avoid misleading, double-barreled or difficult 
to understand questions. Ask clear, direct and readily comprehensible 
questions. The witness will often reflect the attitude of the cross- 
examiner. If the cross-examiner is hostile or belligerent, the witness will 
be defiant. If the examiner is courteous, the witness is reluctantly forced 
to answer fairly and often frankly. Fair and courteous treatment by 
a cross-examiner puts the unwilling witness in a bad spot and gives the 
jury the impression that the witness is biased, interested and his testimony 
will be discounted accordingly. 

To make your cross-examination more effective, there are certain 
things to avoid which include distortion or misquotation, false con- 
struction of testimony and insulting and humiliating questions. Above 
all, avoid sarcasm and browbeating tactics. If you know what to avoid, 
you will probably know what to do in order to make your examination 
complete and effective. At all times, exhibit fairness and control over 
the witness. Insist upon direct unequivocal answers and attempt, if 
possible, to confine the witness to responsive answers. Do not permit the 
witness to volunteer, explain or elaborate. It is true that some witnesses 
refuse to give a responsive answer and insist upon rambling on. You 
will have to use your own judgment as to whether you should attempt 
to cut such a witness short or permit him to continue to ramble. Above 
all, exercise and retain self-control. Your coolness and calmness will 
command the respect of the jury and will engender confidence in yourself 
and loss of confidence in the witness. Of course, it may be true that on 
proper occasions, you must simulate anger and pretend surprise or assume 
righteous indignation, but never, under any circumstances, lose your 
temper or exhibit a loss of courage under fire from an unfavorable answer. 

In order to make your cross-examination intelligent and effective, 
you must have a fairly complete knowledge of anatomy, disability evalua- 
tion, the relationship between trauma and disease, and the aggravation 
of disease by trauma. Bluffing will get you nowhere. You will learn 
by sad experience that it is much more effective to demonstrate the wit- 
ness’ ignorance on the subject than your own as cross-examiner. On 
the other hand, a little medical knowledge on the part of the cross- 
examiner will often prove sufficient to confuse the doctor as to the 
extent of the attorney’s knowledge and will make the doctor more cau- 
tious if the attorney appears to be familiar with the subject. 
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The question is often asked as to how the well-recognized expert 
should be cross-examined. Perhaps the best answer is to say that the 
most effective cross-examination consists of two words softly spoken, 
“‘No questions.””’ However, if the expert has presented damaging evi- 
dence, you may be forced to cross-examine him. Before doing so, how- 
ever, you should ascertain the character and background of the expert 
because it is much easier to cross-examine if you are forewarned as to 
his propensities. Investigate as to whether or not such an expert has 
written medical articles. This will require a check of American Medical 
Association journals and publications of the American College of Sur- 
geons. Your own medical expert may have some information with 
reference to the expert called by the other side. If the expert has written 
any articles pertaining to the same subject, you may find them to be 
most helpful on cross-examination because his views as expressed in the 
article may not coincide with his testimony. Another suggestion which 
might prove helpful is to ascertain if the same expert has ever testified in 
other cases, and if so, procure, if possible, a copy of the testimony of 
the same expert in some other case which might prove helpful for im- 
peachment or contradiction. Regardless of how experienced you may 
be in court work, it is no substitute for adequate preparation of a 
medical defense. 

One of the most important decisions that the trial lawyer must 
make on short notice is whether he should undertake to cross-examine 
the medical witness at all. You should consider what the witness has 
said that is harmful to your case; how the jury has received his testimony; 
will cross-examination show bias, prejudice or interest; what are your 
chances of eliciting new favorable facts without unfavorable answers; 
will cross-examination qualify or weaken testimony in material aspects; 
can the witness be led into gross exaggeration of the facts upon which 
he has based his opinion; can unfavorable testimony be disproved by 
defendant’s witness; is there available to you sufficient data to destroy 
the testimony of the witness? You should also consider whether the 
witness has testified to facts substantially as they are. If so, there is 
little to be gained by further questioning because repeated questioning 
only tends to emphasize the damaging testimony. 


You should next consider whether the witness has departed from 
the truth intentionally or otherwise. Can falsity or erroneousness of the 
evidence be developed on cross-examination because there is nothing more 
damaging than futile or ineffective cross-examination. You should also 
determine on what subjects, if any, the medical expert should be cross- 
examined. This will involve a review of what facts will supplement, 
qualify or explain his direct testimony in an attempt to elicit new 
matters which are favorable to the cross-examiner’s case. By so doing, 
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you will be able to discredit or weaken the testimony by conflicting 
admissions which are inconsistent with or contrary to his direct exami- 
nation or which show that the witness has been mistaken or enable you 
to lay a foundation for cross-examination by your own evidence. Always 
have in mind that the purpose of cross-examination is to discredit or 
destroy the witness and to establish his testimony as being unworthy 
of belief. If you find that the witness is experienced as well as ingenious, 
it is sometimes more effective to ask collateral questions such as the fees 
he is being paid for testifying and the frequency with which he testifies 
in court. 

Time will not permit an examination of the various types of per- 
sonal injuries involved. One of the most common type is that of fracture 
cases which include simple, compound and comminuted fractures. In the 
cross-examination of fracture cases, it is important to develop from the 
attending physician the role that nature plays in mending fractures and 
the formation of callous. The doctor will generally admit that he em- 
ployed standard forms of treatment which helps to create the impression 
that there was nothing out of the ordinary about the particular injury 
as well as to refute the plaintiff's argument that the case was unusual so 
as to warrant an unusually large verdict. It is also effective to compli- 
ment the doctor on the method of his treatments and the results obtained. 
Doctors seldom admit improper treatment or poor results and they are 
generally proud of their accomplishments. If you emphasize this aspect 
of the case, most doctors will admit that through their skill and treat- 
ment, they were able to obtain an excellent result even though the injury 
in the first impression proved most serious. It is always well to finish 
the cross-examination of a fracture case by having the doctor admit that 
the fractured bone when united is stronger than the normal bone. 

The next matter to consider is the examination of your medical 
Witness whom you intend to present as an expert. Be sure to caution 
your own witness to abstain from the use of notes, if possible, because 
it gives the opposing counsel the right to examine the witness’ notes 
and they may contain inconsistent or damaging statements. Also, the 
testimony which appears to be from memory and without the aid of notes 
is much more effective and adds to the stature of the witness from the 
jury’s standpoint. The examination of your own witness, of course, 
should include the results of his general physical and neurological exami- 
nation as well as the result of the Babinski, Romberg Ankle-Clonus and 
patella reflex tests. 

Merely because you have had the plaintiff examined by a medical 
expert does not necessarily mean that you should have your expert 
testify. If you have a good defense on liability, refrain from offering 
medical proof in opposition to the plaintiff’s case because you can gen- 
erally rely that if you have a doubtful case of liability, the jury will 
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compromise the damages if they ever reach that point. On the other 
hand, if you have a case where the plaintiffs and the witnesses have 
exaggerated or misrepresented their injury, it is then sometimes advisable 
to offer a medical defense for the purpose of disproving the plaintiff’s 
entire case. You can emphasize to the jury that if you cannot rely on 
the plaintiff's version of his injuries, they should not accept his version 
of liability. 

What objection should be made to the so-called hypothetical ques- 
tion? Of course, there are always general objections such as the omission 
of certain facts, misstatement of certain facts not in evidence, or facts 
not proven. If possible, avoid indicating the facts claimed to have been 
omitted because otherwise, the deficiency will be supplied. Move to 
strike that portion of the question which is unsupported by facts or 
conclusions. 

How should you cross-examine a witness who has based his answer 
on a hypothetical question? It is fair to assume that the hypothetical 
question has been reviewed with the doctor before he took the stand 
and that the attorney asking the question knows that he is to receive 
an affirmative answer. Anticipating what the hypothetical question 
will be and knowing what- his answer should be, the expert sometimes 
fails to pay little attention to the many parts which go to make up 
the hypothetical question. Therefore, it is important to ask him all 
of the important elements which were included in the question upon 
which he based his final opinion. Would each item form a basis for the 
final conclusion? What facts could be omitted and have the same answer 
result? What additional facts could be included resulting in the same 
answer? Miust all of the facts used as a basis be proven and accepted as 
true? Would the absence of truthfulness or certain facts relied upon 
change his answer? In other words, break the hypothetical questions 
down into sections and see how much can be deleted and the same results 
obtained or what additional helpful facts could be added with the same 
results. 

What has been said so far is used as the basis for the award of 
damages in personal injury cases. The theory of damages in severe cases 
is that the injured party is entitled to be compensated or indemnified 
for such injury or loss as he has sustained. Damages are recompense for 
injuries sustained and are remedial rather than preventive. 

In personal injury cases, what law governs? It is fundamental that 
the law of the place of wrong controls substantive rights growing out 
of injury and death and the theory upon which damages are to be 


1 Desrochers v. New York Casualty Co., .99 N.H. 129, 106 Atl. 2d 196 (1954); 
Vallely v. Scott, 126 Me. 597, 138 Atl. 311 (1927); Dombroski v. Active Exchange, 
103 Conn. 759, 131 Atl. 404 (1925). 
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assessed.2, Damages cannot be awarded for pain, suffering and permanent 
disability if these conditions appear to be merely possible rather than 
probable because damages are limited to compensation only for whatever 
pain and suffering the plaintiff will more probably than otherwise 
experience in the future from the injury sustained.® 

Damages cannot be awarded for pain and suffering if it is merely 
possible, conjectural or speculative that the plaintiff will endure same.‘ 
Evidence plaintiff might later need an operation because of injury was 
held improper,’ as was possibility rather than probability of future 
disability, headaches, dizziness, epilepsy, mental disturbances, loss of smell 
and hearing.® Conclusion as to cause of child’s death without medical 
testimony was mere speculation.” 

Before a case is submitted to the jury, defendant’s counsel should 
move to withdraw from the consideration of the jury the evidence of 
future disability or permanency of injury if reasonable men on such 
evidence as has been presented can only reach a conclusion on such an 
issue by conjecture, chance or doubtful and unsatisfactory speculation.® 


One suffering physical injury through another's fault is entitled to 
recover damages measured by the fair compensation for past and for 
reasonably probable future pain and suffering, including medical and 
nursing expenses in addition to diminution in earning power.® 

The causal connection between the accident and the subsequent com- 
plaints must be established by expert testimony or by inferences fairly 
drawn from lay testimony or from a combination of both. A jury is 


* Trudel v. Gagne, 328 Mass. 464, 104 N.E. 2d 489 (1952). 

® Dunham v. Stone, 96 N.H. 138, 71 Atl. 2d 412 (1950); Sheiman v. Sheiman, 
143 Conn. 222, 121 Atl. 2d 285 (1956). 

* Steitz v. Gifford, 280 N.Y. 15, 19, N.E. 2d 661 (1939). 

5 Ernshaw v. Roberge, 86 N.H. 451, 170 Atl. 7 (1934). 

* Emerson v. Company, 87 N.H. 108, 112, 174 Atl. 779 (1934). 

7 Durivague v. Tufts, 94 N.H. 265, 270, 51 Atl. 2d 847 (1947). 

8 Deschenes v. R.R., 69 N.H. 285, 46 Atl. 467 (1898); Nadeau v. Stevens, 79 
N.H. 502, 111 Atl. 749 (1920); Ahearn v. R.R., 88 N.H. 287, 188 Atl. 470 (1936); 
Abel v. Company, 95 N.H. 439, 441, 65 Atl. 2d 870 (1949). 

® Rodgers v. Boynton, 315 Mass. 279, 52 N.E. 2d 576 (1943); Rogers v. Nelson, 
97 N.H. 72, 80 Atl. 2d 371 (1951) (‘‘I think plaintiff’s back is always going to be 
more vulnerable to strain’ was held to be proper evidence of future disability.) ; Lynch v. 
Bissell, 99 N.H. 473, 116 Atl. 2d 121 (1955) (Plaintiff developed an involuntary 
tremor of the left hand and arm two weeks after accident which existed at the time of trial 
two and one-half years later. Plaintiff’s doctor diagnosed condition as ‘‘nervous muscular 
tremor based on hysteria’ due entirely to accident. Could not predict duration of con- 
dition or when it would cease but stated, ‘‘My opinion is that it will improve, when, 
God only knows.”’ Held, jury entitled to award damages for future disability.) . 
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entitled to draw such inferences as are justified by common experience 
and observation of mankind in the absence of medical testimony.! 

A valuable use can be made of life expectancy tables in permanent 
injury cases. In injuries of this type, it is most important to establish 
that the injuries which the plaintiff sustained are permanent in nature, 
but although serious and permanent, they will not reduce the plaintiff’s 
normal life expectancy, and that the plaintiff will live the normal expec- 
tancy notwithstanding the seriousness of the injuries. In such cases, 
the life expectancy tables are competent in order to prove the length of 
time that the plaintiff will have to live with the permanent disability.“ 

In L’Esperance v. Sherburne,!* it was held that medical testimony 
to the effect that “‘might say it is permanent—may always have some 
trouble—may gradually become better’’ does not justify a finding of 
lifetime disability. 

What is meant by “fair compensation’ for personal injuries? ‘Fair 
compensation”’ for personal injuries means the value of what money will 
buy under existing economic conditions.4* A plaintiff is entitled to be 
compensated for loss or lessening of ability to work, and on this issue, 
evidence of loss of wages is admissible.1* Evidence of steady past em- 
ployment may be introduced so that the jury may properly infer from 
it that the plaintiff would have continued to have worked steadily except 
for the accident. A jury may properly determine the loss of future 
earnings based upon evidence of past earnings.'® 

What effect does the aggravation of injury by disease or other 
cause have? The fact that the plaintiff was more susceptible to injury 
or disability than a normal person does not affect his right to re- 
cover.1* Even though the attending physician is negligent in the treat- 
ment of the injury, it does not destroy the causal connection between 


Richards v. Rizzi, 99 N.H. 327, 110 Atl. 2d 275 (1954) (worried a great deal 
about possible miscarriage following accident) ; Bentley v. Adams, 100 N.H. 377, 128 
Atl. 2d 202 (1956) (tantrums, crying spells and dizziness as a result of accident) ; 
Lamontagne v. Lamontagne, 100 N.H. 237, 122 Atl. 2d 920 (1956) (character change, 
irritability and emotional instability attributable to injury); Bentley v. Adams, supra 
(laymen’s unaided knowledge inadequate and requires medical proof that such difficulties 
such as tremor of hands and menstrual troubles were attributable to accident) . 

1 Tepage v. Theberge, 97 N.H. 375, 89 Atl. 2d 534 (1952); Russell v. First 
National Stores, 96 N.H. 471, 79 Atl. 2d 573 (1951); Watkins v. Holmes, 95 N.H. 
53, 35 Atl. 2d 395 (1943). 

4% 85 N.H. 103, 155 Atl. 203 (1931). 

8 Lamontagne v. Lamontagne, supra. 

4 Shea v. Rettie, 287 Mass. 454, 192 N.E. 44 (1934) ;Mitchell v. Walton Lunch 
Co., 305 Mass. 76, 25 N.E. 2d 151 (1939); Trombelta v. Company, 117 Vt. 491, 
94 Atl. 2d 797 (1953). 

% Dowling v. Shattuck, 91 N.H. 234, 17 Atl. 2d 529 (1941). 

%® Dowling v. Shattuck, supra. 

Kenny v. Wong Len, 81 N.H. 427, 128 Atl. 343 (1925) (dead mouse in chop 


suey). 
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the accident and the injury sustained.15 The law imposes upon an injured 
party the duty of using reasonable care to minimize damages.1® 

Included in the elements for which the plaintiff has the right to 
recover are expenses for medical care and in the absence of evidence as 
to the cost of medical care, the jury may use its common knowledge in 
determining the value of medical services.2° Plaintiff may recover for 
medical, surgical, nursing care only if he has incurred liability for 
payment thereof.?? 

Even though the testimony of the medical expert is in conflict with 
the opinions of more celebrated experts, it does not make such testimony 
incredible as a matter of law. In Bohan v. Company,” the plaintiff 
established by medical testimony the causal connection between the 
decedent’s death by coronary thrombosis sustained by the inhalation of 
soot from an exploded oil burner which was in conflict with the medical 
testimony of more prominent experts called by the defendant. In con- 
sidering the defendant’s motion to reject the testimony of the plaintiff's 
expert because it was in conflict with that of the defendant’s better- 
known experts, the Court said: 

“Of course, it is possible that the plaintiff’s medical evidence may 
have been erroneous and in conflict with the opinion of more cele- 
brated experts. This did not make it incredible as a matter of 
law. . . . “We are not prepared to hold that, as a matter of law, 
the testimony of an iconoclast is always without probative force. . 
The question whether a self-professed expert is an expert or an 
imposter remains one for the presiding justice. vi, 

Those of you who have had experience in the preparation and trial 

of malpractice cases realize and appreciate the difficulty that you have in 
procuring medical testimony. Most states require expert testimony in 
order to establish the liability of the defendant. In Beane v. Perley,** 
the Court said: 
“We are aware of the force of the argument that the difficulty in 
procuring medical testimony in malpractice cases sometimes results 
in injustices and should make courts more lenient in their require- 
ments as to expert testimony. See Carbone v. Warburton, 22 N.J. 
Sup. 5, 91 Atl. 2d 518; Aff. 11 N.J. 418; Steinke v. Bell, 32 N.J. 
Sup. 67, 107 Atl. 2d 825.” 


8 Saccheti v. Springer, 303 Mass. 480, 22 N.E. 2d 42 (1939); Mitchell v. Peaslee, 
143 Me. 372, 63 Atl. 2d 302 (1948). 

2° Brian v. Sons, 314 Mass. 180, 49 N.E. 2d 894 (1943); Degner v. Gray Lines, 
Inc., 331 Mass. 133, 117 N.E. 2d 641 (1954); Brown v. Sutkowski, 117 Vt. 377, 
91 Atl. 2d 556 (1952); Mazzotta v. Bornstein, 194 Conn. 430, 133 Atl. 677 (1926); 
Isénman v. Burnell, 125 Me. 57, 130 Atl. 868 (1925). 

” Moran v. Company, 74 N.H. 500, 69 Atl. 884 (1908). 

2 Daniels v. Celeste, 303 Mass. 148, 21 N.E. 2d 1 (1939). 

298 N.H. 144, 95 Atl. 2d 786 (1953). 

299 N.H. 309, 109 Atl. 2d 848 (1954). 
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The Massachusetts Legislature has endeavored to alleviate the diffi- 
culty in the proof of malpractice cases by the enactment of Mass. Gen. 
Laws (Ter. ed.) c. 233, s. 79C, as inserted by Laws 1949, c. 183, s. 1. 
Under this statute, the statement of fact or opinion on the medical subject 
in published articles is admissible in the Court’s discretion in actions of 
malpractice provided notice of the intended use of such statement is 
given the adverse party not less than three days before trial, but in such 
notice, it is not necessary to include a statement of the specific fact or 
opinion contained in the treatise which is to be used in evidence.** 

The biographical data in the front of the medical book is not a 
“statement of fact or opinion on a subject of science or art.”’> 

In conclusion, the best advice that I can give you is that there is 
no substitute for hard work and thorough preparation. Some cases are 
won by luck, but in the long run, it is the lawyer who has thoroughly 
and properly prepared his case who will have the better batting average. 


* Murawski v. Laird, 330 Mass. 599, 116 N.E. 2d 279 (1953); Thomas v. Ellis, 


329 Mass. 93, 106 N.E. 2d 687 (1952). 
*% Redington v. Clayman, 334 Mass. 224, 134 N.E. 2d 920 (1956). 
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Products Liability—Implied Warranty 
or Negligence? 


By J. ADRIAN ROSENBURG * 


hi A RECENT CASE in which our office participated 
there were several “‘shocks’’ involved. Foremost was the electrical shock 
incurred by the plaintiff, a 14-year-old girl, from grasping the door- 
handle on a house-trailer manufactured by the defendants, one supplying 
component parts for the manufacturer of the final product. The trailer 
had been purchased by the parents of the injured girl from a retail dealer, 
other than the manufacturer, and admittedly not an agent or representative 
of the manufacturer. The plaintiff alleged, among other matters, that the 
manufacturer “impliedly warranted’’ the trailer to be fit for the purpose 
intended and that by the breach of the implied warranty, which plaintiff 
averred constituted negligence, the defendant was liable for the injuries 
incurred. The defendant trailer manufacturer in this instance carried 
products liability insurance which accounts for our presence in the case. 

The case was brought in a Federal Court in a nearby state where the 
trailer manufacturer had his business, the injured girl residing in and 
having been injured in Michigan. It appeared that the case would be gov- 
erned by Michigan law which prior to June 1958 would, in all probabil- 
ity, not have allowed recovery on this theory. However, it was rather 
“‘shocking”’ to discover that subsequent to that time, and while the case 
was pending, recovery on this proposition might well have been allowed 
in Michigan. The growth of products liability cases has been tremendous 
of late and it might be rewarding to take stock of what has happened and 
what may happen in this area. 

Perhaps a better understanding of the complications arising in this 
type of case, other than the major legal issue, can be had by noting some 
of the factual background. 

The case had the easily recognized aroma of trouble the moment the 
skeleton file reached the office. The declaration alleged, and it was the un- 
disputable fact, that the mother of the injured girl, who brought the 
action as guardian and in her own behalf, joining the actions under rule 
20 of the Federal Rules of Procedure, had been divorced from the father. 


* Member of Rosenburg, Painter & Stanton, Jackson, Michigan. 
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The issue was raised by motion to dismiss that the father was primarily 
responsible for the support and maintenance of an infant child and that 
therefore action to recover the items of past and future medical expenses 
was an action of the father’s and not the mother’s. 

The declaration alleged, and it was undisputed, that the manufacturer 
of the house-trailer had not manufactured the basic portion of the house- 
trailer, but that it had been fabricated by another company for the manu- 
facturer, such fabricator being joined as a defendant. It was alleged that 
the mobile home was sold to a dealer, not joined, who in turn sold to 
the mother and foster father of the injured girl. The dealer was in 
bankruptcy. 

The girl, returning from school, grasped the door-handle to enter 
the mobile home, received an electrical shock which threw her to the 
ground and burned the hand and fingers. 

The case was even more complicated by the claimed severity of the 
injuries. It was alleged and claimed that as a result of the electrical shock 
received the girl deteriorated and remained in a condition of psycho- 
neurosis, mental and emotional disturbance increasing in severity; that 
her mental processes and reactions were retarded, that for the period of 
over two years from date of accident she was confined to bed, that she 
had practically lost her mentality and intelligence, that she had progres- 
sively become worse and was to all intents and purposes helpless, requiring 
constant care and assistance, was suffering from schizophrenic reactions 
with primary severe catatonic reaction. The injuries were alleged to be 
incurable and permanent, rendering the girl unable to attend school, pur- 
sue further education or perform work or gainful employment. The 
examining doctors claimed, however, that she might well live out her 
expectancy. 

Complications further ensued in that, although the girl had prior to 
injury had a normal school record, schizophrenic propensities had been 
observed in her sister two years older. The plaintiff had alleged in the 
alternative that although unaware of preexisting impairment, the injury 
was a precipitating and aggravating cause of the condition existing. The 
case was further involved by the question as to the propriety of the 
medical treatment accorded the injured girl. 

The combined ad damum clauses were $200,000.00 but at our recom- 
mendation, due to the difficulties confronting plaintiffs, a small five figure 
reserve was set up. After endless pre-trial discovery procedures, motions 
to strike, motions to dismiss, the intricacies and complexities of the basic 
law began to emerge. 

We learned that the general rule that a manufacturer is not liable to 
a third party with whom he has no contractual relations, has broken down 
almost as thoroughly as did the coach in the famous case which first pro- 
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pounded the rule, Winterbottom v. Wright.1 The thoroughness of the 
break-down of the general rule can be seen in the recent position of the 
Ohio Court, indicative of the trend, that privity of contract is an un- 
necessary element in making out a cause of action for breach of an implied 
warranty of a cosmetic.” At present this latter approach, where presented, 
has generally been limited to the food and beverages area but the query 
arises as to whether this approach has been broadened to the point where 
privity is not required for a breach of an implied warranty for all products. 


Subsequent to the Winterbottom case, three exceptions developed to 
the “‘general rule’ of non-liability of the manufacturer to third persons. 
These exceptions were set forth by Judge Sanborn in Huset v. J. I. Case 
Threshing Machine Co.,* as follows: defendant liable (a) where product 
known to be “imminently dangerous’’ and he fails to disclose that fact 
to buyer, (b) where, irrespective of contract, defendant furnished product 
on his premises for plaintiff invitee’s use, and (c) where defendant was 
negligent in the manufacture or sale of “imminently dangerous’’ product 
“intended to preserve, destroy or affect human life.” 

The increasing complexity of society, with the consequent removal 
of the direct manufacturer-consumer relation in many instances where it 
had previously existed, together with the increased intricacy of operation 
and composition of many products, called for a more adequate approach 
to the question of products liability. This came about in Justice Cardozo’s 
opinion in MacPherson v. Buick Motor Co.,4 which has been the basis 
for the modern statement of products liability as set forth in The Restate- 
ment of Torts ®. In the intervening years, since Justice Cardozo’s opinion, 
many states have adopted this modern view and it “. . . may now be 
regarded as stating the generally accepted law on the subject... .’’ ® 


1 Winterbottom v. Wright, 10 M. 6 W. 109, 11 L.J. Ex. 415, 152 Eng. Reprint 
402, referred to in 164 A.L.R. 570. 

2 Markovitch v. McKesson and Robbins, Inc., 149 N.E. 2d 181 (Ohio App. 1958), 
1 PIADD (Advance Sheets) No. 5, p. 51 @ 52. 

* Huset v. J. I. Case Threshing Machine Co., 120 Fed. 865 (C.C.A. 8th, 1903), 
61 L.R.A. 303, referred to in 164 A.L.R. 574 and 5 PIADD Damages, p. 36. 

* Mac Pherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916), 
L.R.A. 1916 F. 696, referred to in 164 A.L.R. 586 and 5 PIADD Damages, pp. 36 & 
37. “If the nature of a thing is such that it is reasonably certain’ to place life and limb 
in peril when negligently made, it is then a thing of danger.”’ 

5 The Restatement of Torts, §395. §395 Negligent Manufacture of Chattel; Dan- 
gerous unless carefully made. ‘“‘A manufacturer who fails to exercise reasonable care in 
the manufacture of a chattel which, unless carefully made, he should recognize as in- 
volving an unreasonable risk of causing substantial bodily harm to those who lawfully 
use it for a purpose for which it is manufactured and to those whom the supplier should 
expect to be in the vicinity of its probable use, is subject to liability for bodily harm 
caused to them by its lawful use in a manner and for a purpose for which it is manu- 
factured.”’ 

® Spencer v. Madsen, 142 F. 2d 820, (C.C.A. 10, 1944). 
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The law has expanded beyond the views of Justice Cardozo, as noted 
above in reference to the recent Ohio case, largely in the food and beverage 
field, in that the element of privity is not only removed in determining 
negligence but also in determining a breach of implied warranty. Vari- 
ous fictions have also appeared in an attempt to defeat the privity 
of contract rule, e.g., the use of agency principles and warranties 
running with the product. However, the requirement of privity ordi- 
natily continues to have force in the general products liability field. 
This lack of a contractual relation, or privity, is often fatal to a re- 
covery against the general products manufacturer on a warranty theory 
and in some instances on a negligence theory. 

In many instances of injury, the factor of negligence is difficult to 
prove or, in fact, is not even in existence and, therefore, an attempt is 
made to seek a recovery on an implied warranty theory whereby negligence 
will not have to be proven. We then arrive at the problem as to whether 
there should be a privity of contract relation before recovery may be had 
without showing negligence, i.e., it need only be shown not to have been 
fit or merchantable due to the injury suffered. Numerous people would 
assert, especially in the food, beverages, drugs and cosmetics areas, that 
privity of contract should not be required as the obligation of the manu- 
facturer should rest upon the demands of social’ justice.‘ Further, that 
it is easier for the manufacturer to protect himself through insurance for 
harm which may result to the third person, passing on such a cost to all 
consumers, than it is for an injured person to bear the full brunt of the 
injury.* This position has been, and is being, recognized to a greater ex- 
tent and would appear to be an expansion of the old exception to the 
“general rule’’ of articles inherently or imminently dangerous to life and 
limb. 

As previously mentioned the case in this instance was governed by 
Michigan law which had remained somewhat more conservative than 
that found in other states and, in fact, the Court had been accused of pay- 
ing “‘lip-service’’ to the old “‘‘general rule.’’ ® However, a recent decision 
of the Court has carried it into the realm of ““Advanced’’ Courts. Initially, 
even in the food and beverage cases, the Michigan Court followed the 
“general rule’’ and denied liability when there was no contractual rela- 
tion.1° The Court later adopted an exception and indicated recovery 
might be had against the manufacturer from eating flour containing ar- 
senate of lead, purchased from a retail dealer: 1 


737 Mich. L.R. 982 (1939). 

8 O’Brien, Non-delegable Duty, 8 Fed. of Ins. Counsel Quar., 83. (Summer 1958). 
® Carter v. Yardley & Co., 319 Mass. 92, 64 N.E. 2d 693, 164 A.L.R. 559 (1946), 
10 O’Neil v. James, 138 Mich. 367, 101 N.W. 828 (1904). 

1 Hertzler v. Manshum, 228 Mich. 416, 200 N.W. 155 (1924). 


[ 61] 





“We are fully persuaded that the manufacturer of food stuffs is 
liable to respond in damages to the purchaser thereof, for immediate 
consumption, injured by a poisonous substance therein; that the 
retail dealer may be joined as a party defendant and the liability of 
both may be counted on in tort for negligence or breach of implied 
warranty as mentioned.” 
In this case the Court further stated: 
“But foodstuffs do not fall within the rule of want of privity be- 
tween the manufacturer and ultimate consumer with a retail dealer 
intermediate. .. . The law, recognizing the imperative need of con- 
sumers of foodstuffs to rely upon the care of manufacturers thereof 
. . - holds the manufacturer .. . liable . . . for a breach of the im- 
plied warranty . . . and there only by reason of want of a high 
degree of care . . . the purchaser thereof, for consumption, has a right 
to and must, of necessity, rely upon such implied warranty, and 
such duty, represented as performed and relied upon as having been 
performed, bring the maker and consumer of such food product into 
privity. . . . Plaintiff's case in its last analysis is bottomed on 
negligence.”’ 

Thus, while the Court makes reference to implied warranty, and 
bringing the parties into privity, their primary concern was that a higher 
degree of care was required of the manufacturer, and this not having been 
observed, there was negligence, rendering the manufacturer liable. The 
recovery indicated as permissible in the above case was redistricted by the 
Court to food cases and thus it did not allow recovery where an explosion 
resulted from the use of contaminated kerosene in a kitchen stove.?* The 
Michigan Court also set forth its limits on not requiring privity, in say- 
ing, “In cases other than where any injurious or poisonous matter was 
patent in the food product, we have declined to permit a third person to 
recover from the manufacturer on the warranty.” 

The negligence theory of the MacPherson case has received the ap- 
proval of our Court, and its language was adopted by the Court in Macyes 
v. Coca-Cola Bottling Co.1* In this case a soft drink bottle had exploded 
causing personal injuries. Recovery was allowed on the basis of negli- 
gence. ““The injury suffered . . . rules out the problem of privity and 
leaves the question of negligence as one of the facts for the jury.’ In a 
concurring opinion, Justice Butzel recognized the problem which currently 
exists in saying, ‘“The introduction of the concept of contractual privity 
to an action based on negligence, sounding in tort, has been shown to 
have been anomalous and unsound.” 

In Ebers v. General Chemical Company,” where insecticide that was 





® Paul v. McBride, 273 Mich. 661, 263 N.W. 877 (1935). 

8 Smolenski v. Libby, McNeill & Libby, 280 Mich. 329, 273 N.W. 587 (1937). 
* Macres v. Coca-Cola Bottling Co., 290 Mich. 567, 287 N.W. 922 (1939). 

%8 Ebers v. General Chemical Co., 310 Mich. 261, 17 N.W. 2d 176 (1945). 
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used killed the plaintiff's trees, the Court said, “‘Although the plaintiff 
claims under the theory of an implied warranty, the real question is 
whether or not the defendant was negligent.” 

In the general products liability area the Michigan view has consist- 
ently been one of determining whether negligence was to be found or not, 
though at times paying “‘lip-service’’ to the “general rule.” A Federal 
Distirct Court in the state, in a case where the plaintiff repairman was 
injured due to a defective needle valve on a refrigerator which caused gas 
to strike him in the face, has held that a manufacturer is not liable to third 
persons who have no contractual relations with him for negligence in the 
construction of an article, except that an act of negligence of a manu- 
facturer “imminently dangerous’ to life or health and committed in 
preparation of an article intended to preserve, destroy or effect human 
health,’’ is actionable by third persons who suffer from the negligence.1® 
This, we see is one of Judge Sanborn’s three exceptions to the “‘general 
rule.’ The state Court has held that only negligence, and not the con- 
tractual relation, is to be considered when an article is sold or delivered 
which is known to be eminently dangerous to life or limb to another, 
without notice of its qualities in this particular, and it causes injury to a 
person who is without fault." 

Indicating a trend, and while our case was pending, there came be- 
fore the Michigan Court (June 1958) a case in which the plaintiff, a 
remote vendee, was not injured by the product but rather asserted that 
the manufacturer of the cinder blocks breached an express warranty and 
an implied warranty that the blocks were of merchantable quality and 
thus plaintiff suffered property damage as a result of the defective blocks.1* 
Justice Voelker, our eminent author, justice, writing for the 5-3 majority, 
extensively analyzed the status of the Michigan law and came up with 
these comments: 

**, . . in the past our Court has for the most part devotedly followed 
the ‘general rule’ and been reluctant to permit a third person not in 
privity to recover from a manufacturer on a theory of negligence 
or implied warranty. And it has correspondingly been reluctant to 
extend recovery—beyond what may loosely be termed ‘food’ cases 
involving personal injuries—to other defective products, regardless 
of whether they involved personal injuries or injuries to property 
. . . Either lack of privity should always be a defense in these cases, 
or it never should be. The basically contractual notion of privity 
in this context has largely to do with the right of a party to bring 


2° Borg Warner Corp. v. Heine, 128 F. 2d 657 (C.C.A. 6th, 1942). 

7 Pierce v. C. H. Bidwell Thresher Co., 153 Mich. 323, 116 N.W. 1104 (1908); 
Livesley v. Continental Motors Corp., 331 Mich. 434, 49 N.W. 2d 365 (1951). 

18 Spence v. Three Rivers Blds. and Mas. Supp. Inc., 353 Mich. 120, 90 N.W. 2d 


873 (1958). 
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his action against the person he seeks to hold, regardless of injury 
suffered. The tort idea of care or the lack of it has nothing what- 
ever to do with that subject, though it may indeed have a lot to do 
with recovery. We can also find no reason in logic or sound law why 
recovery in this situation should be confined to injuries to persons 
and not to property, or allowed in food and related cases and de- 
nied in all others. . . . There is only one degree of care in the law, 
and that is the standard of care which may reasonably be required 
or expected under all the circumstances of a given situation, whether 
arising in the manufacture of canned beans or cinder blocks. Such 
confusion of care with privity in these cases is not only bad in itself 
but, worse yet, it inevitably tends to maim and muddy up the larger 
field of law in both contracts and torts. .. . We do find that in Michi- 
gan—whatever the rule may be elsewhere—there is authority for 
treating actions of this kind based upon implied warranty by the 
manufacturer as though they were explicitly grounded upon negli- 
gence.”’ (emphasis supplied). 
The Justice referred to the above mentioned Hertzler and Ebers cases as 
holding that “*. . . suing for breach of an implied warranty is in effect 
tantamount to suing for negligence... .’’ Justice Voelker then gave this 
advice for future petitioners: 

“We suggest in the future, however, that, where warranted by the 

circumstances, such declarations should sound explicitly in negli- 

gence as well as for claimed breach of warranty.” 
In passing, the Justice observed, though already having held for the plain- 
tiff on the basis of ‘‘due care,” that “‘we think it (The Trial Court) 
should have permitted recovery either on a theory of negligence or implied 
warranty.” 

There are several important factors to keep in mind in regards to the 
Spence case: this was an item in the general products field; there was no 
privity of contract; there were no personal injuries; though the Court 
allowed recovery on the basis of negligence, they held that recovery could 
as easily have been on the basis of an implied warranty. The Court cites 
as a basis for allowing recovery on either ground a statement in 46 Am. 
Jur., Sales § 825, p. 947, Cumulative Supplement, 1957, p. 53 ! which 
reads as follows: ““To recover damages for an injury from goods pur- 
chased, a plaintiff may rely upon negligence alone or upon an implied 
warranty or may plead negligence and recover on the implied warranty, 
or, upon pleading both, may waive the tort to recover on the implied 
warranty.” 

This statement is taken from a Kansas case 7° where the plaintiff was 
injured by an exploding soft-drink bottle, which, it seems, bears closer 


%46 Am. Jur., Sales §825, p. 947, Cumulative Supplement, 1958, p. 56. 
°° Nichols v. Nold, 174 Kan. 613, 258 P. 2d 317, 38 A.L.R. 2d 887 (1953). 
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examination in the light of the weight which the Court attached to it. 
The Kansas Court made the above statement on the basis of “our own 
cases."” These cases dealt with liability for damages resulting to individu- 
als in the food and drug area. e.g., . . . ‘“where a dealer sells articles of 
food for immediate human consumption, the purchaser may rely upon 
an implied warranty . .. he may waive any tort where there may have 
been and maintain his cause of action upon such implied warranty.”’ 24 
However, it must be conceded that this case does provide for an extension 
of liability without privity beyond the food field. The plaintiff's suit 
was based on both a count of negligence and of implied warranty going 
to the bottle as well as the contents. The Court held that the implied 
warranty count sounded in negligence and thus did not concern itself with 
privity. It would seem, though, that the close relationship in this in- 
stance between the beverage and its container was essentially responsible 
for the extension. 

It should be noted, however, that a number of other courts have re- 
fused to make this extension to containers, limiting liability to the con- 
tents.22 Beyond this there is little authority in the general products area 
for eliminating the requirements of privity. 

There is some authority for extending human food principles to 
animal food ** and in some instances to soaps and cosmetics, as noted 
above. An extension has also entered the general products area through 
Divello v. Gardner Machine Co.,?* wherein the plaintiff was killed when 
a grinding wheel he was using disintegrated. A breach of warranty count 
was alleged. The court found for the plaintiff, on the basis of the implied 
warranty, saying that the grinding wheel carried an implied warranty 
of merchantability and fitness for use and that this extended to the in- 
jured workman of the vendee. Here, too, however, it would seem that 
the court looked to negligence as the basis for recovery and, in fact, sub- 
sequent Ohio cases in this area do not appear to have taken this approach 
very seriously, as Wood v. General Electric Co.* stated that a sub- 
purchaser of an inherently dangerous article can recover from the manu- 
facturer for negligence but there can be no action maintained on the basis 
of an implied warranty of fitness. 

To return from the digression, the Michigan Court, therefore, has held 


2 Swengel v. F. 6 E. Wholesale Grocery Co., 147 Kan. 555, 77 P. 2d 930 (1938), 
reference 38 A.L.R. 2d 903. 

* Escola v. Coca-Cola Bottling Co. of Fresno, 24 Cal. 2d 453, 150 P. 2d 436 
(1944); Soter v. Griesedieck Western Brewery Co., 200 Okla. 302, 193 P. 2d 575 
(1948); Haller v. Rudman 249 App. Div. 831, 292 N.Y. S. 586 (1937); Anheuser- 
Busch v. Butler, 180 S.W. 2d 996 (Tex. Civ. App. 1944); Cooper v. Newman, 11 
N.Y.S. 2d 319 (N.Y. City Court 1939). 

*% McAfee v. Cargill, Inc., 121 F. Supp. 5 (S.D. Cal. 1954). 

% DiVello v. Gardner Machine Co., 102 N.E. 2d 289 (Ohio C.P. 1951). 

*® Wood v. General Electric Co., 159 Ohio St. 273, 112 N.E. 2d 8 (1953). 
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that there can be recovery in the general products field, on the basis of 
implied warranty, without privity being shown, on the basis of cases in 
the food and beverage area and a case closely allied to the food and 
beverage area. Why should the theories of the cases in the food and bev- 
erage area be applied to the general products field and, in fact, why are 
the improper theories advanced in the food and beverage cases allowed to 
persist, 1.e., why are the concepts of privity allowed to remain in an action 
of tort? The Court properly stated the position which should be fol- 
lowed, though they deviated from it, in a quote from Am. Jur.: 7° 
“Even if the old general rule is repudiated and a manufacturer's 
liability or non-liability for negligence is predicated purely and 
simply on the law of tort, dispelling any notions about necessity of 
privity of contract, it is obvious that in a great many instances the 
manufacturer will not be held to be liable. But if he is excused 
from liability, he will be excused because there is no case against him 
under the law of negligence—a result which is fair, logical and com- 
patible with modern, social and economic relationships. Thus, a 
manufacturer will not be held liable, applying ordinary rules of the 
law of torts and negligence, where the evidence fails to make out a 
case of negligence against him or that any injury or damage was 
caused by the manufacturer’s negligence in the manner in which he 
produced the allegedly defective article, chattel or commodity .. .” 
(the last sentence was not in the Court’s opinion. ) 

The Court has, as have many other courts, needlessly confused the 
realms of implied warranty and negligence and has, in fact, thoroughly 
emasculated the concept of implied warranty. As pointed out in the dis- 
sent of Justice Kelly in the Spence case, the plaintiffs in the cases cited by 
the majority as their authority, grounded their cases in negligence, and 
thus there are no Michigan cases holding that an implied warranty should 
be treated as though explicitly grounded in negligence. The specific lan- 
guage of the Hertzler case,2" shows that the Court is concerned with de- 
termining that in the food area there is the highest degree of care’ re- 
quired, and that in breaching such a duty, negligence occurs. They were 
not concerned with proving that a breach of implied warranty is bot- 
tomed on negligence. The majority in the Spence case assert that there 
is no such thing as degrees of care 28 which would then apply the doctrine 
of strict liability to all manufacturers. But I humbly submit, that de- 
grees of care are found throughout the law from bailees to manufacturers. 
The “‘degree of care’’ must of necessity be more painstaking and thorough 
in determining that the contents of a can of beans are fit for consumption 
than in determining whether a cinder block can be used for construction 


46 Am. Jur., Sales §812, P. 937, Cumulative Supplement, 1958, P. 51. 
7 Hertzler v. Manshum, Supra, note 11. 
8 Spence v. Three Rivers Bldg. & Mas. Supp. Inc., Supra, note 18. 
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purposes—though the care in both instances required is referred to as 
“due care.’” The Court’s language recognizes that there are different 
standards of care—though each is ‘‘due care’’—in the manufacture of 
the multitude of items our society currently produces. But yet, though 
recognizing such, the Court seeks to place strict liability on all of those 
manufacturers. This is an undue burden on many manufacturers. 

It may be well to examine the nature of implied warranties somewhat 
closer at this point. ““A warranty is contractual in nature. . . relations 
between the parties arise out of contract and are not based on what is 
known as tort . . . false warranties include both actions sounding in tort 
and a declaration in assumpsit .. .”’ 7° “. . . (the) general rule is that, in 
order to recover in an act on ex contractu for breach of warranty, privity 
of contract is required between the warrantor and the person seeking re- 
covery ... there is authority for the view that a consumer may recover, 
despite absence of privity, for breach of warranty against a manufacturer 
of goods which are inherently dangerous, and even, according to some au- 
thorities, where the consumer is injured by a product not inherently dan- 
gerous if improperly made, and it has been pointed out that there is a 
growing tendency to modify or depart from the strict rule of privity.’’ °° 
(emphasis supplied). The latter is based on Judge McLaughlin’s com- 
ment that “Writers of law review articles and notes have long championed 
the broadening of liability of warranty’’ and his quoting of Cardozo that 
“The assault upon the citadel of privity is proceeding in these days 
apace.’ 3! It has also been stated that an implied warranty is ““.... a 
conclusion or inference of law... (arising) from the presumed intention 
of the parties.”’ 32 ‘‘It rises independently and outside of the contract. The 
law annexes it to the contract. It writes it, by implication, into the con- 
tract which the parties have made.”’ *8 

Williston, in commenting'on warranties, notes that a warranty may, 
but need not, be based on contract. The action, of warranty was initially 
an action of tort for deceit, only later did it become based on assumpsit. 
Thus it is presently a hybrid between tort and contract.** Williston also 
points out that the declaration in tort can exist without an allegation of 
scienter. Because of the tort basis for implied warranty many writers have 
urged that the contractual arguments against its expansion are not con- 
vincing *® and in fact that the tort element in warranty is an argument 


%77 C.J.S., Sales, §302. 

77 C.J.S., Sales, §305. 

* Hunter-Wilson Distillnig Co., Inc. v. Faust Distilling Co., 181 F. 2d 543. (C.C.A. 
3d 1950). 

%46 Am. Jur., Sales §332. 

33 Bekkerold v. Potts, 173 Minn. 87, 216 N.W. 790, 59 A.L.R. 1164 (1927). 

%5 Williston on Contracts, §1505. , 

® Vold, Sales P. 476 (1931). 
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for those who want to extend its applicability to remote vendees.** But 
Williston, though recognizing the tort basis of warranty, feels that it is 
too severe to hold as a general rule that a manufacturer should be liable 
to a sub-purchaser.** 

It is submitted that Williston’s is the proper view as it would be too 
severe to so extend strict liability. Tort actions are looked upon as only 
imposing liability upon an individual if he is at fault, t.e., has breached 
a duty. The law has developed exceptions whereby strict liability is im- 
posed, however, of necessity, these are rare. The greatest growth of ex- 
ceptions in the product liability area is in that of foods, to the point now 
where it is said that about one-third of the states recognize this exception. 
But this is no more than an expansion of the old exception presented by 
Judge Sanborn. The nature of the product dictates its ultra~-hazardous 
nature and the greater degree of care that is required in its preparation. 
Thus, while there may be instances where scienter has not been required 
to determine liability under the original concept of warranty, that sct- 
enter through deceit was its basis and that the nature of tort liability dic- 
tates that liability will only apply when a person is at fault, is sufficient 
to dismiss the arguments as to the expansion of warranty concepts on the 
basis of their being grounded in tort. 

Thus, principles of implied warranty and privity have been improp- 
erly applied to torts in the products liability field. ‘“There is a difference 
between an action based on the breach of a warranty and a claim based 
upon negligence.” 35 If an action in this area is brought other than in 
negligence, it should be stricken. ‘Defense that action lies only in negli- 
gence, because of lack of privity of contract or because warranty action not 
recognized in particular situation involved, such as by consumer against 
manufacturer, may ordinarily be raised by demurrer, motion to dismiss or 
the equivalent or by denial of pertinent allegations of plaintiff's 
pleading.”’ *9 

The principles of privity have been subject to erosion for some time. 
We have seen, in the law of contracts, the widening of the principles of 
third party beneficiaries as first propounded in Lawrence v. Fox.*° But, 
there is a limit to such beneficiaries, as the remedy is narrower where the 
beneficiaries of the promise are indeterminate or general.44 So too, in the 
field of torts, as I have shown, a trend has developed that the requirement 


Prosser, The Implied Warranty of Merchantable Quality, 27 Minn. L.R. 117, 119 
(1943). ‘ 

7] Williston, Sales §244a. 

77 C.J.S., Sales §304, Pocket Supplement, 1959, p. 51. 

* 5 PIAAD, P. 74. 

“ Tawrence v. Fox, 20 N.Y. 268 (1859). 

“| Ultramares Corp., v. Tanche, 255 N.Y. 170, 174 N.E. 441, 74 A.L.R. 1139, 
1145 (1931). 
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of privity has been renounced in the food and beverages area, and in 
some instances in the general products area. An appealing case can be 
made in the food and beverages area, that reliance can be had by the 
injured person upon the implied warranty, due to the nature of the prod- 
ucts involved, the great reliance by the consumer that the item is fit for 
consumption or for whatever use it may have, the so-called social signifi- 
cance in the producer being able to insure himself whereas the individual 
must bear the injury on his own and the difficulty of the individual in 
showing negligence in these cases. 

Even in this area there is no need to confuse principles of negligence 
and contract. A remedy exists; the manufacturer is liable if he is at fault. 
He has a duty of exercising ‘due care’ in the manufacture of his product, 
which duty extends to all those whom it is foreseeable will come in con- 
tact with his product. If there is a breach of this duty, and it is the 
proximate cause of damages which result, then liability attaches. 


We are back to the principles of The Restatement. Why muddy the 
picture with contract and privity principles? Possibly in answer to the 
why lies the reason for stopping the extension of implied warranty. If it 
can be said that there is an implied warranty of fitness or merchantable 
quality in a particular case, ‘privity not being required, the manufacturer 
can thus be made liable when negligence may not have been present. To 
those with whom he directly deals, who are in privity with him, we can 
see a basis for such a liability on a contractual basis. If a person is re- 
moved, he has a basis in negligence for recovery. Like the third party 
beneficiary there are times when such a person should benefit, as when 
there is negligence which the injured party proves or sets forth by res ipsa. 
But, as there are limits to third party beneficiaries, so too, there should 
be limits when there can be recovery by remote vendees in the products 
liability area. This limit should be negligence. It may be asserted that a 
breach of an implied warranty constitutes negligence and thus the case 
should be permitted to stand. 

But, as stated previously, the negligence aspect of implied warranty 
arose originally upon deceit or misrepresentation, beyond that it is con- 
tractual. A breach of this contractual relation can, but does not of neces- 
sity, arise because of negligence. For the sake of argument, assuming that 
implied warranty does apply in the food area, in the general products 
liability area we come to another matter. First, the basic element of 
ptivity in warranties, as based on contract, still exists, it is merely ex- 
tended in the foregoing cases because of the degree of care required (Hertz- 
ler case). Second, to force liability on such people would make every 
producer an insurer of his product, an unjust burden on all consumers 
who would have to bear such a cost, or a tremendous burden on marginal 
producers who cannot pass the increased cost on to the consumer. Third, 
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the nature of the products in this field do not call for the same degree of 
responsibility as for those in the human consumption area, the degree of 
care not being as great. Fourth, if there is negligence, and it is a situation 
as set forth in The Restatement, then recovery should be allowed. Negli- 
gence may be difficult to prove in some instances but if the line is not 
drawn there, we will make everyone an insurer of his product, having im- 
posed strict liability on all manufacturers. 

Why have the writers sought to impose strict liability and what 
would its imposition mean? It has been stated that because of the accident 
problems which arise through the manufacture of products which are of 
benefit and yet which may cause accidents, strict liability should be im- 
posed because it is needed to cut down on accidents and to minimize the 
individual losses.42 However, as pointed out by Professor Marcus Plant,** 
the present rule of liability based on fault is a sufficient incentive for a 
manufacturer to use all the known methods to make his product safe. 
And further, the desire to maintain a good reputation for the product 
supplies a great deal of incentive. As to the desire to spread the loss, as 
mentioned previously, Professor Plant states that this shows not a desire 
to impose justice on the manufacturer, but rather to indulge in ‘‘social 
engineering.”” To argue that the manufacturer can pass on this burden 
to the public is fallacious in many instances as the competitive pricing in 
many instances would not bear the increased cost. Thus, many marginal 
producers might be eliminated by such a pricing factor. Professor Plant 
aptly attacks the proposal thusly: “‘It is dubious social policy to single 
out a particular group in society and make its members or some of its 
members bear the cost of what may be a very commendable reform, while 
everyone else in society operates under an entirely different legal doctrine 
and philosophy.” 44 He speculates as to what the effect of such liability 
would be: a disproportionate increase in unjustifiable product liability of 
manufacturers, t.e., many doubtful cases would go to the jury which 
would hold for the plaintiff; an increase in fraudulent claims; contribu- 
tory negligence would be ineffective; and such a rule could possibly im- 
pede the development of new products or the improvement of old ones 
as the manufacturer would have to guarantee its safety. 

Thus, under the present status of the law, negligence should be the 
only applicable basis on which recovery can be secured by a remote vendee 
in the products liability area. An improper drifting has been induced into 
the field, however, by courts injecting contract and implied warranty 
principles through judge-made law. If the social problems arising in this 


* James, General Products—Should Manufacturers Be Liable Without Negligence? 


24 Tenn. L.R. 923 (1957). 
“8 Plant, Strict Liability of Manufacturers for Injuries Caused by Defects in Products 


—An Opposing View, 24 Tenn. L.R. 938, 945 (1957). 
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area are such as to dictate a greater degree of responsibility on the manu- 
facturer for his product, and in some instances it may be a justifiable po- 
sition, then the situation should be rectified through remedial legislation, 
not through the judicial legislation process of the courts. As seen in the 
above discussion of our Michigan Court’s recent position, the Court has 
made a new law and in drifting into their position they have left behind 
them a series of reefs upon which any defendant’s attorney may find him- 
self resting high and dry. 

Legislation has been provided in many states on implied warranties 
through the Uniform Sales Act.** However, this warranty only exists in 
the buyer-seller relation. ‘“That is the clear mandate of the statute. There 
are no gaps that would justify judicial legislation.’’ #* As pointed out by 
Mr. Moss in his article, the California Court, too, has been drifting into 
judge-made law because of the social pressures in the food, etc., area. 
Thus the legislation existing and the common law principles are both 
being perverted by the courts in the interests of public policy. If the pub- 
lic policy is of such importance, then the remedy lies in legislation by the 
legislature, not legislation by the judge. 

The foregoing were largely the conclusions we reached on our analy- 
sis of Michigan law on the basic legal problems inherent in the case. 
Through the legal arguments presented on the motions and the legal theo- 
ries becoming perceptible in the pre-trial discovery depositions, plaintiff's 
able counsel were impressed with their burdens under the law. We in 
turn were disturbed and “‘shocked’”’ by the trend the law seemed to be 
taking, as indicated by the Spence case. A settlement was made, approxi- 
mating the amount of actual expenses and loss from date of accident to 
date of settlement, and almost to a dollar the reserve originally set. 

But what about the next products liability case? Will we be con- 
fronted with negligence, implied warranty, or will the defense be rele- 
gated to depend on issues other than the primary issue of liability or lack 
of liability in products liability cases, the intricacies and complexities 
inherent in most law suits? 


* Uniform Sales Act §15. 
“6 Moss, The Preparation and Defensé of Food Products Liability Cases 8 Fed. of Ins. 
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Sonic Boom Stare Decisis 


By STRATTON HAMMON * 


: PHENOMENON known as sonic boom is so 
recent that even a year ago no legal precedent existed. No court had laid 
down a principle of law as applicable to a certain state of facts. Because 
of its nature and the advantage to be gained it was inevitable that some 
lawyers would try to associate the sonic boom legally with an explosion. 
Since almost all extended coverage policies contain an explosion clause, 
this would have been a convenient legal shortcut. 

There was a definite possibility that if care was not taken, sonic 
boom litigation would follow the rather sorry path taken by precedent 
in explosion cases in which the courts confused pressure ruptures with 
explosions and too often insisted upon relying upon the ‘“‘common ex- 
perience and notions of men” in a matter in which men’s experiences 
were decidedly uncommon, and in which his notions were fantastic. 

With an alertness which is unusual for such a large, sometimes muscle- 
bound organization, elements of the insurance industry began to pre- 
pare themselves for the test in court which they knew would not be long 
in coming. A handful of men began to probe into the sonic boom cause 
and effect. Inspections were made of all known sonic boom damage; the 
forensic implications were explored; and information was passed freely 
among the group. 

At this writing four sonic boom cases have gone to trial. The first 
skirted only the edges of the question; the second was improperly joined; 
the third successfully denied that a sonic boom had created the alleged 
damage; in only the fourth was extensive sonic boom damage stipulated 
by both parties and the issue limited to the academic question of whether 
a sonic boom was an explosion or not. The decision on this last most 
important case was handed down May 8, 1959. 

The first case was tried in the District Court of Hamilton County, 
Texas.1 The main issue hinged on the wording of the insurance policy, 
the plaintiff alleging the words “‘shall include’’ were inclusive and the 
defendant holding that they were exclusive. The lower court granted a 


* President, Vibration Damage Specialists, Louisville, Kentucky. Mr. Hammon was 
a member of a panel on ‘“‘New Horizons of Liability’’ at our Eighteenth Annual Con- 
vention in San Francisco last year. [Ed.] 

1 J. E. Alexander v. Fireman’s Insurance Company, No. 3584, Oct. 23, 1958. 
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directed verdict for the defendants, but was reversed on this point by the 
Court of Civil Appeals. The plaintiff asked that judicial notice be taken 
that a sonic boom is an explosion, but the lower court refused to take 
such notice and was upheld on this point by the appellate court. 

In February 1959, the U. S. Circuit Court of Appeals, Tenth 
Circuit,? reversed and remanded a District Court judgment against Lon- 
don Lloyd’s and other foreign insurers in favor of Oklahoma residents 
whose property was allegedly damaged when the sound barrier was 
broken at the National Air Show held at Oklahoma City in September 
1956. The appellate court stated that it was never intended or con- 
templated that a plaintiff should have the right to join a cause of action 
against the United States under the Tort Claims Act with an action 
against third parties under an insurance policy. 

On April 8, 1959 a more interesting case was tried in the District 
Court at Sumpter, South Carolina. The evidence brought out that the 
plaintiff had repaired the plaster and painted the interior of a well-built 
old house and at the completion of this work left it unoccupied for three 
days. During this time several sonic booms occurred over the house. 
Disclaimer was made by the insurer on the basis that the damage was 
not caused by sonic booms.- We gave negative testimony that it was 
impossible for a sonic boom to inflict this type of damage on the interior 
of a structure and at the same time leave all the window glass intact. 
It was explained to the jury how a sonic boom functioned, and in what 
manner damage would have been inflicted had it stemmed from this 
source. This was followed by positive testimony that the claimed damage 
was traceable to definite constructional causes. In spite of the fact that 
this was a small town in which the plaintiff was known to all, and the 
defendant was an out-of-state insurance company, the jury found for 
the insurance company! 

Thus, what little legal sonic boom atmosphere existed at the time 
of the fourth trial was confused and of no assistance. The Texas case 
had been tried and the appellate reversal made. The Oklahoma case 
was being pleaded. The Oklahoma decision was made after the fourth 
trial and the South Carolina case was tried and decided after the fourth 
case went to court, but before the decision was handed down. 

The background of the fourth trial was laid in Montgomery, Ala- 
bama.* Bear Brothers, Inc. was constructing a control tower at Dannelly 
Field covered by a fire policy, commonly known as “‘Builder’s Risk Com- 


2 F. R. Blair and Pearl Blair (plus 300 other property owners) v. U. S., 9 CCH Fire 
and Casualty Cases 895. 

34. D. B. Realty Company—Mrs. Alice Boyle—Orient Insurance Company Policy 
G-288343; Sonic Boom: January 4, 1958. 

* Bear Bros. Inc., v. Fidelity and Guaranty Ins. Underwriters, Inc., Circuit Court of 
Montgomery County, Alabama, No. 24164, decided May 8, 1959. 
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pleted Value Form Policy,’’ which provided for a “‘direct loss by 
explosion. . . .”” On May 18, 1958, an airplane owned by the United 
States Government exceeded the speed of sound, and damages to the 
extent of $1,850.89 were caused to the control tower, which was then 
in the process of construction. The defendants were the Fidelity © 
Guaranty Insurance Underwriters, Inc., the Liverpool and London and 
Globe Insurance Co., Ltd., and the Citizens Insurance Co. of New Jersey, 
claimed damages did not result from an explosion. 

The parties entered into a written stipulation, the principal part of 
which was that the damage in the amount stated was indeed caused by “‘a 
so-called sonic boom”’ and that the “‘sole question to be determined by 
this Court is whether or not the phenomenon known as a sonic boom is 
an explosion.”’” It was also agreed by parties that the case should be 
heard by the Court without a jury. 

The case was heard January 16, 1959. The courthouse is a con- 
temporary structure, the architecture of which is not only delightfully 
functional, but which lends impressive dignity to the processes of the 
law. The trial was conducted in the chambers of the Judge, who was 
not swayed by local usage in the matter of admission of evidence, but 
adhered to the broader precepts outlined in American Jurisprudence. 
Counsel for both sides prepared their cases with extreme care and con- 
ducted the trial with brilliant vigor. All witnesses, save one, were experts. 

Defendant’s Counsel, Mr. Watkins C. Johnston, of Rushton, Stakely 
& Johnson, in his Statement of Principles of Law involved, argued 
regarding the use of experts and concluded thusly: 


“In the case at bar, it is necessary that an expert witness be called 
upon to define and explain the phenomenon of a “‘sonic boom,” as 
the explanation of such is not within the knowledge or comprehen- 
sion of the ordinary person nor the Court, and it is necessary that 
the definition and understanding of a sonic boom be given to the 
Court in order that the Court might decide if the phenomenon of 
a sonic boom is synonymous with a common understanding and 
ordinary use of the word “‘explosion.’”’ Therefore, the use of expert 
witnesses to explain the phenomenon of a sonic boom and explana- 
tion of the use of the word “‘explosion”’ is an exception to the general 
rule denying the use of an expert witness on two grounds: First, 
the word “‘explosion’’ deals with an art or science which takes it 
out of the general rule and makes it an exception; second, the expla- 
nation sought is not of the construction of a word within the con- 
tract, but in actuality is an explanation of sonic boom in order 
that its relationship or lack of relationship to explosion might be 
understood.” 


Mr. Robert E. Varner, of Jones, Murray and Stewart, attorney for 
the plaintiff, relied strongly on framing his questions, both direct and 
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cross, sO as to evoke answers regarding sonic booms which fit the defini- 
tions of explosions as rendered by other courts in the past. 

The only complication of the case was occasioned by another insurer 
paying an identical, but smaller, (less than $400.00), claim on this 
loss under a similar policy. The President of this company was called 
by the plaintiff as an expert witness. Defendant’s counsel boldly interro- 
gated this soon uncomportable witness and was able to summarize re- 
garding his testimony as follows: 


‘sé 


witness . . . made his decision arbitrarily, and contrary to 
all other advice and evidence, to pay for sonic boom damage under 
the explosion coverage of his policy . . . he was not an expert in 
the field of explosives; he was not an expert in the field of sonic 
booms. The witness testified that he knew that the question of 
whether a sonic boom was an explosion or not was an open one, 
without legal precedent. He stated that his decision was an arbitrary 
decision; that the question was not submitted by him to his legal 
counsel for advice; the question was not submitted to his Board 
of Directors for their advice. The witness stated that on the con- 
trary, his Underwriter . . . who is still his Underwriter, gave to 
the witness a written memorandum prepared and furnished by the 
National Board of Fire Underwriters; that that memorandum, based 
on scientific investigation and advice from men in the field, con- 
cluded that a sonic boom was not an explosion within the meaning 
of fire policies . . . the witness further stated that he had no 
advice or publication advising him that a sonic boom should be 
considered an explosion. He stated that all other interested fire 
companies had concluded that the sonic boom was not an explosion 
within the meaning of all restricted fire policies.” 


Plaintiff relied for expert assistance on the head Professor of Aero- 
nautic Engineering and Director of a School of Aviation at a polytechnic 
Institute. Again Defendant’s counsel was able to summarize hostile 
testimony as follows: 


“The witness refused to define an explosion, or to give his concep- 
tion of the characteristics of an explosion (T. p. 39, 41, 47, 76, 78, 
93, 99 & 130). Mr. . . . was not asked by counsel for plaintiff, 
nor did he volunteer his conclusion as to whether or not a sonic boom 
was or was not the same as an explosion. o 
Of course, all this is a simplification of voluminous testimony. Even 
the Defendant’s ‘‘brief’’ was 101 pages long. My own testimony ran 
250 pages but it can be condensed to these essentials: 
‘“‘An explosion is the very rapid, exothermic self-propagating chemi- 
ical and/or molecular decomposition of an explosive substance into 
more stable products causing the liberation and expansion of a 
large volume of gas due to temperature.” 
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The findings of many Courts in the past can be brought into 
better perspective if it is understood that often explosions were con- 
fused with pressure ruptures. In the ‘Chemical Engineer’s Hand- 
book” (this “‘handbook’’ weighs 5 Ibs.; McGraw-Hill Book Co., 
Inc.; 1950) we are given, “‘Pressure ruptures, such as the failure of 
an air receiver, steam boiler, or closed receptacle containing fluids, 
is a rupture resulting from internal pressure exceeding the ultimate 
strength of the container. The terms explosion and detonation, 
particularly explosion, are commonly and erroneously used to in- 
clude pressure ruptures. Although the results may be similar, the 
mechanism of a pressure rupture is entirely different!’’ 

The properties of the above definition of an explosion are as 
follows: 

1. “Very rapid.’’ The detonation rate of DuPont’s gelatin dyna- 
mite is 22,300 feet per second, Petn. is 27,000 feet per second while 
the breaking of the sound barrier, Mach 1, occurs when the aircraft 
is moving about 1,000 feet per second (depending on the altitude, 
temperature, etc.). Hence when we speak of explosions being very 
rapid we mean roughly 25 times the speed of sound. 

2. “‘Exothermic.” Literally this means fever caused by the out- 
side application of heat. Initiation of detonation creates heat (3,000 
degrees centigrade in the case of nitroglycerine) which acts on the 
chemical molecules causing propagation. No such exothermic action 
occurs in a sonic boom. 

3. “Self-propagating.’’ Propagation means to extend the action 
through the medium, that once initiated, the detonation will con- 
tinue throughout the entire medium without further initiation. This 
is not true of a sonic boom, which will cease when the object causing 
it drops below the speed of sound. 

4. “Chemical or molecular decomposition.’”’” This refers to the 
violent change in the molecular arrangement of the substance ex- 
ploding. No molecular change occurs in a sonic boom, violent or 
otherwise. 

5. “Formation of more stable products.” An explosion usually 
changes an unstable gas, liquid, or solid into a stable gas. There is 
no such change in a sonic boom. 

6. “Liberation of a large volume of gas due to heat.’”’ As the 
explosive changes its molecular structure a great deal of heat is re- 
leased as noted above. Not only does this heat cause propagation but 
it also expands the newly formed gases and the air which existed 
between the particles of the explosive. No gas is liberated in a sonic 
boom. 

7. “Sudden change of pressure.’””’ The above expansion of gases 
due to heat creates a violent change of pressure. Sometimes from 
atmospheric pressure to a million Ibs. per square inch in 1/1,000th 
of a second. This is the greatest working tool provided by explosives. 
In a sonic boom the pressures are built up as the plane leaves the 
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ground and increases speed. The pressures certainly are not sudden. 

8. ““Thermal radiation.” All explosions give off thermal radia- 
tion, but sonic booms do not. 

9. “Light.” All explosions give off light, but not sonic booms. 

10. “Gamma and X-Rays.” Nuclear explosions give off gamma 
and X-Rays, but not sonic booms. 

11. “Sound and pressure waves.’’ Until recently the presence of 
sound and pressure waves was an invariable similarity between an 
explosion and a sonic boom but with man’s new rocket ability it 
is now possible to fire a war-head above the earth’s atmosphere and 
detonate the charge by radio. Such a detonation would have no 
sound and no pressure waves since there would be no medium in 
which they could form. 

When this testimony was given in January it was not known to me 
that such an above-atmosphere explosion actually had been tested in the 
South Atlantic four months before. The announcement was made after 
the trial but before the decision was handed down. Testimony continued: 

“‘A sonic boom is a mechanical phenomenon of the air, composed 
of pressure waves and sound waves, generated by an object moving 
through the air at supersonic speeds.” 

The properties of this definition are: 

1. ‘“‘Mechanical.’’ This refers to the fact that the air is merely 
pushed ahead of the moving object. There is no chemical change, 
no molecular rearrangement. 

2. “Of the air.” The phenomenon has to do with the air only, 
this is the only medium. There is no explosive or other material 
involved. 

3. “‘Pressure waves.” Invariably there are pressure waves created 
or there is no sonic boom. 

4. “Sound waves.” Invariably there must also be sound waves. 
The word “‘boom”’ implies hearing a sound. 

5. “‘Generated by a moving object at supersonic speeds.”” Usually 
this object is a jet aircraft of the U. S. but the crack of a whip is a 
real sonic boom, for the tip is moving over 760 miles per hour when 
it creates the “crack of the whip.” 

“Hence there are no invariable similarities between an explosion and 
a sonic boom. Even in those instances when an explosion and a 
sonic boom are both accompanied by sound and pressure waves there 
are still a dozen differences that distinguish the one from the other.” 

Defendant’s counsel executed an adroit legal flank movement when he 
temporarily left his position based upon the scientific definition of an 
explosion and dared to contend on the basis of the common definitions. 
This passage from his brief will illustrate: 


‘‘Mr. Hammon stated that he had examined the standard dictionaries 
and that the term ‘sonic boom’ was not found to be in any of the 
standard dictionaries. He stated that he had examined the definitions S 
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of an explosion as they appear in standard dictionaries, and 
was asked the question: ‘Now, applying these definitions, in your 
opinion, is a sonic boom an explosion?’ His answer was ‘No.’ . 


? 


This was a most important move, for as it turned out, the Court 
was able to digest scientific evidence regarding the sonic boom, about 
which no stare decisis existed, but when the most authoritative scientific 
evidence ran counter to legal precedent in the field of explosions the 
Court to a great extent abandoned scientific fact and decided to stay 
with precedent. Because. of this the decisive turning point of the trial 
probably was this maneuver to divorce the attributes of a sonic boom 
from even the sorry old explosion cases upon which Plaintiff’s counsel 
necessarily and properly relied so heavily and which evidently impressed 
the Court. 

The judge would not hear oral arguments but instructed that briefs 
be prepared. This delayed the verdict and it was not until May 8, 1959 
that the Court rendered the following decree: 


“This day came the parties by their attorneys and issue being joined 
between the parties on the pleadings and the stipulation of the parties 
that the sole question for determination by this Court is whether 
or not the phenomenon known as sonic boom is an explosion 
within the wording of the policy issued by the defendant to the 
plaintiff, and after hearing and considering all of the evidence, the 
Court finds that the phenomenon known as sonic boom is not an 
explosion within the wording of the policy issued by the defendant 
to the plaintiff. 

The Court is further of the opinion that the term explosion is 
commonly and ordinarily understood to mean a violent bursting or 
expansion, following the sudden production of great pressure 
as in the case of explosives, or a sudden release of pressure as in 
the rupture of a steam boiler. An explosion occurs when there is an 
instantaneous release of pressure or an instantaneous elimination of 
a pressure differential. The succeeding consequences of an explo- 
sion may be a blast wave and other effects of greater or lesser magni- 
tude, such as thermal radiation, light, sound, flying fragments, etc., 
initiated by the explosion. 

The Court is further of the opinion that “‘sonic boom’”’ is a new 
term which has not acquired a fixed meaning in the minds of the 
general public. It was comparatively recently employed by men 
engaged in aeronautics to describe a phenomenon of supersonic flight. 
Below the speed of sound in air, which is about 760 miles per hour 
under standard atmospheric conditions, an object moves through 
the air without causing unusual disturbances. Air is elastic, and at 
supersonic speeds the air particles in the path of a moving object are 
easily pushed aside. As the speed of sound is approached conditions 
leading to the development of a sonic boom build up. At and above 
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sonic speed, air particles are not as easily pushed aside, and as they 
accumulate in front of and around a moving object pressure changes 
or pressure waves are continuously produced which gradually cul- 
minate in continuous shock waves. Energy is released along these 
shock waves and as this occurs a distinct sound may be heard. This 
sound is called a “‘sonic boom.” 

The Court accordingly is of the opinion that judgment should be 
rendered in favor of the defendant. It is therefore 

CONSIDERED, ORDERED AND ADJUDGED by the Court, and it 
is the judgment of the Court, that judgment be and the same is 
hereby rendered in favor of the defendant.” 


Thus, sonic boom case law is well launched and may it foliow a path 
in jurisprudence far removed from the mumbo-jumbo which has generally 
been the fate of its cousin, explosion case law. This will certainly result 
if heed is given the words of Cardozo in his The Nature of the Judicial 
Process: ““That is why the activity which is proper to him (a Judge) .. . 
can find its solid foundations only in the objective elements which 
science alone is able to reveal.” 

It is, however, saddening to realize that in the process of giving 
birth to this new legal child the old whipping boy of jurisprudence, 
explosion case law, had taken yet another lashing. The Court’s defini- 
tion of an explosion is ambiguous, self-contradictory, and defeats the 
purpose of a definition—‘‘to distinguish the thing defined from all other 
things and classes.’"®> The definition follows the old erroneous rulings 
with the addition of only two new elements—thermal radiation and 
light. It is questionable whether they are a part of the new definition 
or merely one of the by-products which may or may not result from an 
explosion for they are introduced with this phrase, ““The succeeding con- 
sequences of an explosion may be . . . thermal radiation, light 
initiated by the explosion.” 

If thermal radiation and light are not an invariable part of the defini- 
tion, and if we take the definition to mean that some explosions are not 
accompanied by thermal radiation and light, then the only pertinent part 
of the definition which would apply is, ‘“An explosion occurs when there 
is an instantaneous release of pressure or an instantaneous elimination of 
a pressure differential.’” Under these circumstances I submit that this de- 
scription does not distinguish this thing from all other things and classes 
and therefore is not a definition because the act of talking, whistling, spit- 
ting, turning on a water faucet, and many other common occurrences 
commonly known by other names are also definitely to be classified as “an 
instantaneous release of presure or an instantaneous elimination of a pres- 


sure differential.” 


5 Wilson v. Else, 204 Iowa 857, 216 N.W. 33, 37 (1927). 
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Or you may take the other possibility and say that the Court’s defi- 
nition does indeed require that thermal radiation and light are invariable 
properties of every explosion. If you do you are also in trouble for when 
an attempt is made to reconcile this with, ““The Court is of the opinion 
that the term explosion is . . . understood to mean. . . a sudden release 
of pressure as in the rupture of a steam boiler ,’’ you have a direct contra- 
diction. A rupturing steam boiler is ‘““commonly and ordinarily under- 
stood” to be completely devoid of thermal radiation and light. Although 
the fact that a pressure rupture was definitely not an explosion was suc- 
cessfully introduced into the testimony, as noted supra, and it was re- 
corded that this definition was also sponsored by thirty of the finest scien- 
tific minds from the Masachusetts Institute of Technology, Columbia 
University, University of Illinois, University of Michigan, University of 
Delaware, Princeton University, et cetera, this evidently counted for naught 
for the Court chose to directly refute this particular item, with only slim 
and wavering evidence in the record on which to base a contrary opinion. 

The heart of this contrary opinion lies in the phrase, ‘“‘An explosion 
occurs when there is an instantaneous release of pressure or an instantane- 
ous elimination of a pressure differential.” Of course there is no such 
thing as “‘instantaneous’’ release or elimination of anything in the every- 
day work-a-day world. Everything requires time and most things, in- 
cluding even the various very rapid changes taking place during an ex- 
plosion, are measurable. “Instantaneous” is a word properly used in ab- 
stractions and not in actual events. There is a definite measurable time 
between the detonation of an explosion and the time when the pressure 
is built up so that it can be released or so that there is a presure differential 
which can be eliminated. Under this definition the phenomenon which 
occurs from the time a stick of dynamite or an A-Bomb is detonated until 
the pressure build-up, is not included in the explosion. (The heat cre- 
ated, the self-propagation, the chemical or molecular decomposition, the 
formation of more stable products, the liberation of a large volume of gas, 
all of which must happen before the pressure can be built up to be released. ) 
No mention of these properties is made in the decree. Hence it must be 
assumed that in the eyes of the Court the origin of the phenomenon is not 
an explosion since only some of the occasional after effects were selected 
to be so labeled. 

It is doubtful that under this court’s definition either the origin or the 
after effects of the nuclear device detonated above the earth’s atmosphere 
in the South Atlantic last September can properly be termed an explosion, 
but it is certain that the act of sprinkling your lawn must be called an 
“explosion,’’ for we are told that “‘an explosion occurs when there is an 
instantaneous release of pressure or an instantaneous elimination of a pres- 
sure differential.” 
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